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FRANCIS M. SCOTT. 
By A. Oakey HALL. 


| Rew last New Year’s Day the bar of 
New York City lost, and its bench 
gained, a member in the person of him 
whose portrait constitutes the frontispiece 
of this number; and who, both bar and 
bench agree, was the ripest specialist in the 
complicated municipal law of the Knicker- 
bocker city, which has for its foundation 
four royal charters, and a half dozen state 
statutery amendments, with the old and the 
new ones together working confusion. 

At the last November election when Chief 
Judge Charles H. Van Brunt was awarded a 
new term, Corporation Counsel Scott was 
chosen his associate for the Supreme Court. 
Both were Knickerbockers, while the Mayor 
elected in their company restored to the 
City Hall the olden Knickerbocker succes- 
sion of chief magistrates. 

Judge Scott is thoroughly national in his 
lineage ; 
Hampshire stock and his father of colonial 
New York descent. The latter, Thomas 
Scott, was a notable merchant half a century 
and more ago; whom, at his funeral, many 
of his associates extolled as a commercial 


potentate of the Chamber of Commerce, who | 


had conducted business since the century 
commenced without ever failing, or asking 
an extension of time in order to meet his 
obligations. Young Francis was born in 
the paternal residence, No. 29 Broadway, on 
a site where now stands a sky-scraper of 
fifteen stories ; and where, near to which site, 
resided scores of notable families, before 


westward the star of fashionable empire 
took its residential way, in a metropolitan 





for his mother was of puritan New | 








sense. Father Scott soon joined the up- 
town hegira, so that his son came into the 
neighborhood of West 13th St. and Fifth 
Avenue where was the celebrated grammar 
school, still known as No. 35, and which 
was in charge of that distinguished educa- 
tor of subsequently distinguished New York- 
ers — Thomas Hunter, now president of the 
Normal College. Doctor Hunter often re- 
calls memories of the eleven-year-old Mas- 
ter Scott who had previously wasted five 
years at sundry private schools, and re- 
members that the latter was “strong on 
mathematics and philosophy, but weak on 
Latin and Greek; and agnostic as to the 
value of dead languages when there were so 
many live ones for utility as ready weapons 
in the battle of life.” A meritable examin- 
ation for entrance into the college of the 
city of New York sent young Scott thither 
for his four years of preface to an A.B. 
Next ensued a course of legal study in the 
law school of Columbia University, then 
managed by Professor Theodore Dwight, of 
scholastic lineage and a LL.D. Any student 
of it taking the full course could become an 
admitted attorney by virtue of a statute 
passed to aid the fortunes of the law school ; 
and Scott, upon recording a copy of his 
diploma, accordingly became entitled to 
ready admission, but he preferred not to 
enter through a back door the great profes- 
sion, founded upon “a spark caught from 
the ashes of all sciences”; but to enter it 
through the broad portals of an examina- 
tion in open court. In this he was en- 
couraged by Supreme Court Judge Suther- 
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land in whose bar-office prior to his election 
to the bench, Scott had also been student in 
practical details. 


The judge was a lawyer | 


of the old school, and a heretic as to the | 
| last year from over-anxiety and over-work. 


value of all law schools — especially as 


Story and Greenleaf had recently left their | 


professorships— so he endorsed Scott’s idea 
of entering the profession in the old-fashioned 


method of facing examiners with his mem- | 


ory and tact. * Despite difference in age 
Sutherland and Scott became intimate com- 
rades; and to the latter, the former on at- 
taining the bench handed over his clients. 
But soon Attorney Scott went under his own 
professional vine with his personal “ shin- 
gle” hanging in the shadow of his own legal 
fig tree. Friends of his father in the Cotton 
Exchange induced his appointment as its 
counsel, a post he continued to hold dur- 
ing a quarter-century. Scott’s practice lay 
mainly along commercial rather than liti- 
gious lines. In 1882 the maelstrom of poli- 
tics that draws so many young lawyers into 
its whirl — and often before they see an ap- 
proach of the vortex — swept Scott into its 
seething waters. Previously he had only 
been voting the Democratic ticket with what 
his party leaders called consistent regularity, 
and without practical participation in cau- 
cuses. Both his friendship for one of New 
York’s most able mayors, William L. Grace, 
and his admiration for Samuel J. Tilden as 
governor and presidential candidate en- 
couraged proclivities toward political action. 
In 1885 Corporation Counsel William C. 
Whitney was called into the Cleveland Cab- 
inet, and his vacated post was taken by his 
assistant E. Henry Lacombe (now federal 
circuit judge in New York City) who recog- 
nizing Mr. Scott’s abilities and his grow- 
ing experience in municipal law invited him 
to fill his own recent position of an assist- 
ant corporation counsel: which Scott ac- 
cepted. The duties were shared by another 
assistant David J. Dean—who had been 
towards several chief counsels what the 
English bar slangily terms “a coaching 





devil”; and who, by reason of his great 
labors as one of the fabricators of the char- 
ter under which greater New York has re- 
cently begun governmental business, died 
What Scott lacked in 
made up, and what of the professional-or- 
namental the latter lacked, Scott contributed 
to their operating companionship. 

When Counsel Lacombe became a fed- 
eral judge, Assistant Scott continued for a 


experience Dean 


| time as “coaching devil,” along with Dean, 
| for Lacombe’s successor, Morgan J. O’Brien, 


and when this gentleman ascended the 
bench as Supreme Court justice on the 
State tribunal (which he now adorns and 
finds his old comrade Scott his new one) 
the latter was continued: and again under 
Henry R. Beekman who succeeded O’Brien 
and in turn also to become Supreme 
Court judge. Thus three former counsels 
to the corporation are during A. D. 1898, 
fellow judges. In the gossip of the New 
York Bar Institute the office of counsel is 
regarded as a judicial nursery. Not only 
have the foregoing triune graduated from 
that nursery, but four predecessors (Henry 
E. Davies, long chief judge of the Court of 
Appeals; Richard Busteed, made a federal 
judge in Alabama; George P. Andrews, just 
retired from the Supreme Court to make 
room for Scott; and the late Richard 
O’Gorman) had also become _ judges 
while two assistants, Ammiel J. Willard and 
John K. Hackett also attained judgeships — 
the one federal wise in Charleston and the 
other as recorder of New York. A new 
corporation counsel for New York 
sworn in on last New Year’s day and doubt- 
less he also is dreaming of ermine. 

During some of the years while Scott was 
such assistant, his chiefs deputed him to at- 
tendance upon the legislature at Albany, 
where a strong lobby yearly attempted stat- 
utory pranks with the debits, credits, and 
properties of the New York municipality. 
It was Scott’s duty to act as law sponsor to 


Was 
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. . . . . | 
legislative committees in matters concerning | 


his city, and his experience soon became a 
legislative touchstone for committees, and 
even for speaker and governor, regarding 
all bills and resolutions affecting the cor- 
porate or statutory interests of the New 
York municipality. Nor did he cease such 
supervision after, in 1895, the late re- 
form Mayor Strong commissioned him full 
counsel. Scott’s imprimatur to a city bill 
was always accepted by statute makers, 
and the negative shake of his head, accom- 
panying good reasons for the shake, usually 
killed the opposed measure. For, the legis- 
lators knew (as city creditors of a hazy kind 
knew ) Scott’s proverbial probity and know]l- 
edge of the cunning plans and temptations 
and traps set by hungry lobbyists. Scott’s 
high character and that of Judge Van Wyck, 
now at the head of the much-discussed 
Tammany elective ticket, contributed greatly 
to its phenomenal majority last November, 
that so excited the mawworms of the Lon- 
don press. . 


There came an interregnum to Scott’s 
connection with the corporation counsel’s 
office while the high-minded Hewitt was 


mayor, when the latter appointed Scott 
one of the commission which was to build 
the new thirty miles of aqueduct reaching 
from the Croton river to the city —as stu- 
pendous a water work as ever ancient Rome 
knew. 

What with the aforesaid legislative super- 
visions, and the argument of corporation 
appeals in the Albany court, and the prep- 
aration of office opinions for municipal 
heads of departments in his native city, 
Mr. Scott’s legal labors became unique and 
often personally oppressive. But he re- 
mained an exemplar of Secretary Seward’s 


epigrammatic maxim “ The more a public | 


man has to do the more he can do.” Be- 
ing temperate in habits, and blessed with 





elasticity of temperament and phenomenal | 


health, those labors never took the bright- 
ness from his eye nor the versatility from his 


brain. Indeed as he sits now on the bench 
—a very legal veteran — he rivals in youth- 
ful looks any of his fifteen associates. Some 
writer half a century ago dubbed Daniel 
Webster ‘(a steam engine in breeches.” 
The phrase might be applied to Judge 
Scott. 

His duties as corporation counsel have 
been colossal. When the late lamented 
Frank Lockwood, Q. C., was a visitor to 
New York in company with Lord Chief Jus- 
tice Russell his attention amid many inqui- 
ries of legal curiosity was attracted toward 
the office of corporation counsel, and after 
due examination he pronounced it undoubt- 
edly the most extensive law office in the 
world. He found on the Scott office doc- 
ket entries of four thousand litigated cases 
in various stages of procedure, and a record 
of eight hundred opinions furnished during 
the expired year to the twenty departmental 
and bureaucratic municipal offices whereof 
Scott was statutory counsel. Few of his 
predecessors had personally argued appeals, 
but these he took oratorical charge of; 
while the routine of xzs¢ prius was mainly 
committed to assistants, who themselves were 
trained lawyers at excellent stipends, for 
the New York municipality is not niggardly 
toward the salaries of any of its legal and 
judicial agents. 

While he was aqueduct commissioner 
litigation dogged his executive footsteps, 
because contractors on public works are ever 
greedy in claims, and seem to regard a pub- 
lic treasury as a golden goose for the pluck- 
ing of feathers and disentrailing. If their 
greed is frowned upon they raise questions 
of violation of contract, and implications of 
extra pay; which if answered to their dis- 
like result in lawsuits. There had been a 
previous commission to the Hewitt one, of 
which Scott was made legal member, and 
it had made contracts loosely and extrava- 
gantly. Thirty millions of dollars were to 
be expended, so that when the new com- 
mission acceded, much material for lawsuits 
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already existed. 
been done was honeycombed with defects, 
alteration and repairing was 
deemed necessary. Of course the old con- 
tractors resisted and brought suits. Out- 
side counsel of esteemed ability were em- 
ployed, but the legal burden was nevertheless 
with Scott, who during several years plan- 
ned and assisted in resisting the cormorant 
claims. In these contentions — as in all of 
his legal superintendences — of private or 
public nature — Mr. Scott remembered one 
of Bacon’s most celebrated essays, and 
showed that tact in the lawyer was often 
more valuable to the client than even learn- 
ing. Nearly all veterans of the profession 
“looking backward” recognize the truth 
and applicability of the Baconish wisdom 
just quoted. How often do other judicial 
Bacons see, especially at mzs¢ prius, in- 
stances of how tact in the advocate who 
possesses only mediocre knowledge of his 
craft, has vanquished the counsellor who is 
preéminent in legal principles and at readi- 
ness for citing apt illustrative cases, or for 
combating inapplicable citations from his 
opponent. Or again, how often one of the 
latter class fails to impress jurymen because 
of his very lack of tact. That quality — 


and much 


What work had already | 





which a keen observer has described as a 


subtle appreciation of the how and when to 


turn a current of thought, or a relation of | 


worldly circumstances towards passing oc- 
currences, into the pleasantest advantages of 
hearing or doing —is one which seems in- 
herent in some men, but totally deficient in 
others. It, however, can be cultivated, and 
many a bungling young attorney before he 
concludes his professional life-work practi- 
cally becomes entitled to receive at the hands 
of Fame a degree of S. T. D.— which may 
be rendered as “ Doctor of Subtle Tact.” 
The “when” to refrain from expressing a 


disagreeable thought, and the “when” to | 
utter diplomatic words in proper tone and at | 
appropriate time are perhaps more useful | 
to the lawyer than even to the medical, or | 


the business man. Tact is so often the ac- 
commodation of prejudice or sympathy to 
the ear of a listener, be he a client, juror or 
judge. But the tactful lawyer never loses 
control of his sequences of thought, or of 
his temper; and he is master of the carte 
and tierce which that unruly and too often 
unreliable weapon, the tongue employs in 
rhetorical passes on the duelling ground of 
the law couft. Therefore in exhibiting Law- 
yer Scott as a model professional tactician 
it will be safe to predict that he will become 
a charming exhibitor of that judicial tact of 
which Mansfield, Marshall, and Story were 
preéminent examples, and at si prius old 
Chief Justice Shaw in Massachusetts, old 
Chief Justice Hornblower in New Jersey, 
and ex-Chief Justice Charles P. Daly in 
New York. The lawyers of other states can 
doubtless find equally eminent similar in- 
stances clinging to their memories. 

Not only did Corporation Counsel Scott 
have to meet aqueduct litigation during its 
construction, but at its finish a new crop of 
suits was to be harvested. The New York 
contractors, much after the usual fashion of 
their tribe when employed on public works 
— began actions for damages or for what 
they euphemistically styled ‘ extra work.” 
Counsel Scott won finally in the Court of 
Appeals a test suit between a contractor and 
the Municipal Treasury — hisclient. So close 
were the arguments and principles and pre- 
cedents involved, that he only won by one 
vote; and an average reader of the reported 
case might be puzzled whether to become 
most impressed by the prevailing or the dis- 
senting opinion. Other (and numerous pend- 
ing) damage cases possessed differing ques- 
tions of fact for settlement; and the vast 
litigation remained still technically open. In 
cooperation, therefore, with the eminent as- 
sociate counsel employed by the New York 
municipality, Mr. Scott, on the eve of this 
New Year, about to leave the pending suits 
to a successor — known as the “ Joe”’ Choate 
of Harlem, who would have to freshly ac- 
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quaint himself with the merits, demerits, and 
equities of the controversy 
half of his public client, and with its codper- 
ation and assent, compromised payments 
in satisfaction. The amount, of course, was 
very large — exceeding half a million of dol- 
lars—and its naming (although only a per- 
centage of the whole amount) excited atten- 
tion of a malevolent character from certain 
editors (who fancy themselves National, 
State and Municipal governments) as well 
as from ignorant laymen and tax payers. So 
that forthwith — taking no account of Coun- 
sel Scott’s faithfulness, tact and industry in 
the past — an avalanche of abuse and an un- 
just suspicion of motives was in some quarters 
launched against him. But fivzs coronat opus 
will undoubtedly in time become a popular 
verdict inhisfavor. He had however a notable 
warning precedent for his action. In 1872 
claims and suits of a municipal nature ex- 
isted covering several millions of dollars; but 
a predecessor comptroller and counsel to the 
corporation being offered compromises, were 
seemingly timid of encountering offensive 
newspaper and public criticism, and kept on 
litigating, with the result that hundreds of 
thousands of dollars were spent in resisting, 
and unsuccessfully, these claims, so that 
eventually the payments with interest and 
costs far exceeded the compromise amount. 
Doubtless Counsel Scott’s settlement will pre- 
vent recurrences. It is at all times one of 
the hardest tasks a counsel undertakes, when 
he compromises a client’s litigation by ac- 
cepting a percentage of the claim. Clients 
in damage suits are so apt, like Shylock, to 
quarrel with adjustments. 

In assuming judicial functions Judge 
Scott, like his several predecessors in the 
office of counsel to the corporation who 
preceded him to the bench, accepts his 
duties with an already practical judicial train- 
ing in the consideration and decision of a 





accepted in be- 








thousand legal problems hitherto submitted 
for his opinion. Almost daily an advising 
attorney necessarily assumes judicial ex- 
perience, so that after a few years of pro- 
fessional practice he has become well fitted 
to assume public judicial functions. The ad 
captandum remark often made to a new ap- 
pointee asa judge, viz., ‘‘ He is inexperienced 
for the position” is therefore fallacious. Is 
notalawyer in full practice adjudicating daily ? 

Litigants and lawyers will find in Judge 
Scott what is so agreeable in a judge, a good 
listener; and one who, as such, does not 
vivisect to auditors either his own nerves or 
those of others. 

Looking at Judge Scott’s picture one can 
observe patience in his eyes, and calmness in 
his whole countenance. According to Lava- 
ter, his Roman nose indicates intellectual 
power, and his chin firmness. And accord- 
ing to faddist philosophers Lambroso and 
Nordau, his ear does not exhibit inclinations 
towards degeneracy — an apprehensive topic 
over-prevalent in circles of art, literature, 
religion, and education. For, very recently 
Justice Edward Patterson of the appellate 
division of the New York City Supreme 
Court, in a speech at the banquet of his 
college society, declared that legal practice 
in that city had degenerated from a profes- 
sion into a trade; and that at its bar, with 
only a few exceptions, the art of cross- 
examination was almost a lost art. For this 
he immediately became the press target of 
acrimonious shots from his old compeers. 
Certainly Francis M. Scott could be offered 
in disproof of the assertion. 

The GREEN BAG, in presenting the neo- 
phyte New York judge to the profession 
throughout the union, hopes that to his 
labors may be applied by all having busi- 
ness with his court, the American impulsive, 
laudatory, colloquial exclamation ‘ Great 
Scott!” 
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JUDICIAL KILLING. 


By Mrs. FLORENCE SPOONER. 


HAT is meant by judicial killing? I 

mean what Locke, Blackstone, Wright 
and others mean when they say man hath 
by nature a right not only to preserve his 
life, liberty and estate against injuries, and 
assaults of other men, but as an organized 
State to judge of and punish the breakers 
of that law, even unto death itself in crimes 
the of the act in its 
opinion requires it. The sovereign power 
has the right to judge how far 


where heinousness 


against the Commonwealth are to be pun- 
ished, and how assaults from without are to 
be repelled; and in both cases to employ 
of all members when 

The sovereign State, as the 


all the force 
shall be need. 
agent of God, has power to sanction laws with 
penalties of death. When a question arises 
whether death may be inflicted for this or 
that offense, the wisdom of the legislative 
power must decide, and to this public deci- 
sion all private judgment must submit, else 
there is an end of the first principle of all 


society and government. The quantity of 


offenses 


there | 


the punishment must be left to the discre- | 


tion of the legislature. No private individual 
has power of life and death over another 
unless in necessary self-defense. 

Human life may be taken by Divine will 
or by the civil State as the agent of God. 

Suppose he who holds a God-given right 
to command me and whose command I am 
bound to obey, requires me to kill a son for 
disobedience. He who issues the command 
designates the crime, annexes the penalty, 
and uses me as his minister to execute it. 
He who issues the command does the deed. 
If he annexes death to theft, adultery, blas- 
phemy, idolatry, slaveholding, or any other 
crime, and uses me as the executioner of his 


sentence, he sheds the blood, not I. 
When I speak of the man-killing power | woven into the social system. 


I refer to mans killing man at his own will 
and upon his own responsibility. By judicial 
killing I mean that system of death penalty 
which civil states under different forms have 
erected. Perfect charity would wish that 
man, whether acting as individuals or na- 
tions, should not exercise this power over 
man. It holds that human life had better 
be left solely at God’s disposal. 

Human life is the theme, not my life, or 
Not the life 
Before man 


yours merely, but human life. 
of a beast, but of man. pre- 
sumes to mutilate a being so divinely allied, 
he ought to pause and consider lest he be 
found assaulting the Deity himself in the 
Life-taking 
power includes right to take property, lib- 
erty; as the right to tear down a house in- 
cludes the right to take down each and every 
part of it. Human governments have ever 
considered it so. Hence punishments by 
death, fines, chains, fetters, whips, starvation, 
branding, cutting out of the tongue, cropping 
off of the ears, boring out of the eyes, dark 
cells, etc. It has ever been supposed that 
power to punish with death includes power 
to punish with any infliction short of death. 

Why not? Massachusetts has abolished 
punishment by the stocks and pillory, gag- 
ging, ducking, whipping, dark cells, brand- 
ing, cropping (Puritan penalties ), as relics of 
barbarism unworthy a Christian people, but 
retains the gallows. Barbarous to cut off the 
ears, but civilized to break the neck; cruel 
to brand but lawful to choke to death. Death 
is the greatest evil that can be inflicted on the 
body. Yet some ministers of church and 
state regard the lesser injuries as savage, 
while they look upon the penalty of death 
as tolerable. No Christian will shrink from 
the inquiry because the practice is inter- 
No matter 


person of His noblest creature. 
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what our fears as to the result to human in- 
stitutions, if the practice be bad it must be 
renounced. Nothing that is Divine or just 
can be injured by so doing. 

First, eternal principle, next, human con- 
trivances. Ifa principle be true we must 
not hesitate at consequences. Duty is ours; 
consequences, Gods. Flinty must be that 
heart that feels no interest in the subject. 
However guilty men may be, their guilt can 
be ‘atoned for better living than dead. I may 
regard a man as dangerous to my existence 
and to that of those about me, but while tak- 
ing all due precaution to protect myself I 
must not usurp the authority of the State 
and punish him or slay him; otherwise, if I 
wished for an excuse to take the life of an 
individual, I have only to persuade myself 
that he is dangerous and ought to die. 

The essential spirit of Christianity must be 
learned from the teachings of Christ and the 
example of Christ and His apostles. Love 
is the theme—what is it? It is long-suffer- 
ing, never studying its own advantage, not 
resentful, never purposes injury, tender- 
hearted, pitiful and kind. Can this spirit be 
reconciled to the penal and military codes ? 

Many innocent men are hanged. 

The spirit of love supplies the wants 
of enemies; vengeance strips them of all 
things. The former heals, the latter wounds. 
The one mild and gentle, the other ferocious 
and savage. The one ever ready to suffer, 
the other to kill. The one erects gibbets, 
the other takes them down. These means 
were hostile one to the other as much as 
the wolf and the lamb. Love never built a 
gallows or strangled men. It is impious 
mockery to doom even an enemy of society 
to death, and then pray for his soul without 
giving him time to repent and seek Divine 
forgiveness. The same billet carrying a 
message of forgiveness but a surety of death. 

Bloody-minded revenge is not Christian 
forbearance. 

Is man the image of God? Is he the 
temple of the Holy Ghost ?. Then to hang 








The 


aman is to hang the image of God. 
book of Revelation, Apoc. xiii, 10, says: 
‘He that killeth with the sword must be 
killed with the sword ;” and Matt. xxvi, 52. 
“He that taketh the sword, the same by 


the sword shall perish.” What would our 
friends say had this command been carried 
out literally on their patriot fathers? Christ 
sought to mitigate the rigor of the old Law, 
Matthew v, 38,39, ‘““Ye have heard that it 
hath been said, an eye for an eye and a 
tooth for a tooth, but I say unto you that 
ye resist not evil, but whosoever shall smite 
thee on thy right cheek turn to him the 
other, also.” The former passage of Scrip- 
ture is the strongest that can be wrested into 
the service of the death penalty. Although 
the command of Almighty God —Thou 
shalt not kill,— is addressed to the individ- 
ual and not to the State, it is reasonable to 
hold that even the State should not resort to 
killing except in extreme cases of dire 
necessity, such as in repelling foreign aggres- 
sion or to protect the lives of its citizens 
when in imminent peril. St. Paul concedes 
this right to the ruler of the State. “Ifthou 
do evil, fear him, for he is a minister of God and 
beareth not the sword in vain.” Rom. xiii, 4. 

Montaigne in one of his essays says, 


| “The horror of one murder makes me fear 


the other,” that is, the judicial. Killing is 
repugnant to human nature except in its 
savage or vengeful moods, and civil society 
should exhibit the higher rather than the 
baser traits of humanity. 

Although the death penalty is on the 
statute books of most of the United States, 
the number of murders in this country last 
year was proportionally greater than that 
of any other nation from which we have 
statistics. 

The humanitarian feelings that now so 
generally prevail cause a miscarriage of jus- 
tice in many cases where the death penalty 
is the only consequence of a verdict of guil- 
ty. It thus becomes an incentive to crime 
rather than a deterrent. 
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It is not my intention to deny to the 
executive officers of the State the right 
to put into execution the penalty of any one 
of its statutes. I do believe, however, that 
as the civilization of the times cried out 
against the evil of slaveholding, it to-day 


urges us on to use all persistent effort to | 


strike the death penalty from our statute 
books. We must not delude our thought in 
anticipation lest human life be rendered of 
less value in the sight of man. Can the 
destruction of a second life restore the life 
that has been taken or increase the rever- 
ence for its sacredness? Plainly not. 

What was the Creator’s judgment and 
action in the case of the first murderer, Cain? 





Not only did he not inflict death, but by a 
special providence protected him from its 
infliction by his fellow-man. 

The prime object of reformers should be 
to cultivate a public sentiment that would 
lead legislatures to abolish the death pen- 
alty, as not securing the objects which 
should be intended, viz., the correction of the 
culprit, the safety of life and the good of the 
Commonwealth. 

My conviction is strong that capital pun- 
ishment as at present administered is against 
the spirit of the gospel of love, and no cure 
for homicidal impulse, therefore I must not 
hesitate in the expression of sentiments here- 
in contained. 


ON A STATUE OF JUSTICE. 


By GrEorGE H. WESTLEY. 


Justice is blind, she hath no eyes to see 


Her great offender’s awful misery. 
From sight to soul no swift petitions speed 
To stay the punishment for man’s misdeed. 


But ah, not deaf! The penitential prayer, 
Reaching her heart compels her hand to spare. 


With sympathy her soul is quick to thrill, 


Disguised as Justice, she is Mercy still. 


a 





O'Connell as a Legal Raconteur. 





O’CONNELL AS 


E feel that we are not wearying the 


patience of our readers, but, on the 


contrary, placing before them matters of 
great interest in professional circles, by re- 
producing some further anecdotes of Mr. 


O’Connell’s experiences at the bar, which | 


after the lapse of half a century, have been | 


forgotten in Ireland, and are quite fresh to 
English lawyers. 

“In my journal,” writes Mr. O’Neill Daunt, 
“‘of November 5, 1840, I find, among other 
memoranda, some interesting forensic re- 
collections of O’Connell. Hedges 
an Orange leader, had invariably engaged 
O’Connell as his counsel. On one occasion, 
a brother Orangeman severely censured 
Hedges Eyre for employing the Catholic 
leader. ‘ You’ve got seven counsel without 
him, and why should you give your money 
to that Papist rascal?’ Hedges did not 
make any immediate reply, but they both 


. . . | 
remained in court watching the progress | 
The counsel on the opposite | 


of the trial. 
side pressed a point for non-suit, and carried 
the judge along with him. O’Connell re- 
monstrated against the non-suit, protest- 
ing against so great an injustice. The judge 
seemed obdurate. ‘Well, Aear me, at all 
events,’ said O’Connell. ‘No, I won't,’ re- 
plied the judge, ‘I’ve already heard the 
leading counsel.’ ‘But / am conducting 
counsel, my Lord,’ rejoined O’Connell, ‘and 
more intimately aware of the details of the 
case than my brethren. I entreat, therefore, 
you will hear me.’ The judge ungraciously 
consented, and in five minutes O’Connell 
had argued him out of the non-suit. ‘ Vow,’ 
said Hedges Eyre in triumph to his Orange 
confrére, ‘now do you see why I gave my 
money to that Papist rascal?’” 





Eyre, | 











A LEGAL RACONTEUR. 
II. 


who had been detained for many days at the 
Limerick assizes, to which he had been sub- 
poenaed as a witness. He pressed the judge 
to order him his expenses. ‘‘ On what plea 
do you claim your expenses?” demanded 
the judge. ‘On the plea of my having 
suffered personal loss and inconvenience, 
my Lord,” replied the simple applicant, “ I 
have been kept away from my patients these 
five days—and if I am kept here much 
longer, how do I know but they’ll get well.” 

Here is a reminiscence of the method by 
which the harshness of the Penal Law System 
in its decline was mitigated by the action of 
the judicial bench: ‘“ My poor old confessor, 
Father Grady,” said O'Connell, “who resided 
with my uncle when I was a boy, was tried 
in Tralee on the charge of being a Papish 
priest, but the judge defeated Grady’s pro- 
secutors by distorting the law in his favor. 
There was a flipppant scoundrel who came 
forward to depose to Father Grady’s having 
said mass. 

“« Pray, sir,’ said the judge, ‘ how do you 
know he said mass?’ 

“«* Because I heard him say it, my Lord.’ 

‘«* Did he say it in Latin?’ asked the judge. 

“ «Ves, my Lord.’ 

“ «Then you understand Latin?’ 

“«« A little.’ 

“«« What words did you hear him say?’ 

“* Ave Maria.’ 

‘“«That is the Lord’s Prayer, is it not?’ 
asked the judge. 

‘“** Yes, my Lord,’ was the fellow’s answer. 

“* Here is a pretty witness to convict the 
prisoner,’ cried the judge. ‘He swears Ave 
Maria is Latin for the Lord’s Prayer.’ 

“The judge charged the jury for the pris- 
oner, so my poor old friend Father Grady 


O’Connell related this story of a physician | was acquitted.” 
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In O’Connell’s early days the judicial 
bench was disgraced by a Judge Boyd “Who 
was,” said O’Connell, ‘“‘so fond of brandy 
that he always kept a supply of it in court 
upon the desk before him in an inkstand of 
peculiar make. His Lordship used to lean 
his arm upon the desk, bob down his head, 
and steal a hurried sip from time to time 
through a quill which lay among the pens, 
which manceuvre, he flattered himself, es- 
caped observation. One day it was sought 
by counsel to convict a witness of having 
been intoxicated at the period to which his 
evidence referred. Mr. Henry Deane Grady 
labored hard on the other hand, to show 
that the man had been sober. ‘Come now, 
my good man,’ said Judge Boyd, ‘it is a very 
important consideration, tell the court truly, 
were you drunk or were you sober on that 
occasion.’ 

“«QOh, quite sober, my Lord,’ broke in 
Grady with a significant look at the inkstand, 
‘as sober — as a judge.’’ 

The seemly gravity of the Bench was in 
the hands of a queer keeper when committed 
to the care of Lord Norbury (the Lord Chief 
Justice of the Irish Court of Common Pleas, 
1800-1827). All who remember him as 
he presided in court can bear witness that 
nothing appeared to delight him so much 
as the uproar created by his volleys of puns. 

“What is your calling and occupation, 
my honest man?” he once asked a witness. 

‘* Please, your Lordship, I keep a racket 
court.” 

“So do I,” rejoined Lord Norbury in 
gratified allusion to the racket which his wit- 
ticisms constantly excited in court. 

“Tt was an appropriate joke at the burial 
of a joking hanging judge, that jest of a 
butcher’s apprentice that Brophy the dentist 
told me. When they were burying Norbury, 
the grave was so deep that the ropes by 
which they were letting down the coffin did 
not reach to the bottom of it. The coffin 


remained hanging at mid-depth while some- 
body was sent for more rope. 


| 











« Aye,’ cried a butcher’s apprentice, ‘ give 
him rope enough, don’t stint him. He was 
the boy that never grudged rope to a poor 
body.’ 

“It is told of Lord Norbury that when 
passing sentence of death on a man con- 
victed of stealing a watch, he said to the 
culprit, ‘My good fellow, you made a grasp 
at 7ime, but, egad, you caught Evernity.’” 

O'Connell spoke with great severity of 
the practice of making promotions to the 
bench for political services. 

“Daly (a judge of the Irish Queen’s bench) 
went into Parliament to vote for the Union, 
and to fight a duel if requisite with any one 
who opposed it. Norbury was one of Castle- 
reagh’s unprincipled janissaries. Daly was 
no better. Daly was made Prince Serjeant 
for his services at the Union, although he 
had never held a dozen briefs in his life. 
He was onthe bench, I remember, when 
some case was tried involving the value of a 
certain tract of land. A witness deposed 
that the land was worth so much per acre. 
‘Are you a judge of the value of land?’ 
asked Daly. ‘I think I am, my Lord,’ replied 
the witness. ‘Have you experience of it?’ 
inquired Daly. ‘Oh, my Lord,’ cried Mr. 
Powell, one of the counsel in the case, with 
a most meaning emphasis, ‘did you ever 
know such a thing as a judge without ex- 
perience ?’” 

O’Connell used to relate the following 
pathetic story of a Mr. Tim Driscoll, for 
many years a leading member of the Mun- 
ster circuit: 

““T remember,” “an 
when Tim behaved nobly. His _ brother, 
who was a blacksmith, was to be tried for 
his life for the part he had taken in the 
Rebellion of 1798; and Tim’s unfriends 
among the barristers predicted that Tim 
would shirk his brother and contrive to be 
engaged in the other court when the trial 
should come on, in order to avoid the public 
recognition of so humble a connection as the 
blacksmith. Bets were offered upon the 


he said, occasion 
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course Tim would take. He nobly dis- 
appointed the predictions of his enemies. 
He waited till his brother was brought into 
the dock — sprang into the dock and em- 
braced him—remained at his side during 
the whole trial, cross-examined the witnesses 
for the prosecution from the dock, invariably 
styling the prisoner ‘my brother.’ He car- 
ried the sympathies of the jury entirely with 
him, got a verdict for his brother, and earned 
glory for himself.” 

O’Connell took delight in a favorite re- 
creation of lawyers — detecting legal inac- 
curacies in the work of the novelist. He 
highly admired Bulwer’s “ Night and Morn- 
ing.” “I read that book of Bulwer’s” he 
said, ‘“‘with very great interest. But he 
has made a very great legal blunder. He 
requires his reader to suppose that Philip 
Beaufort has no mode of establishing his 
own legitimacy except by producing the 
certificate or the registry of his parents’ 
marriage. Here is a great mistake. Phil- 
ip’s mother would have been a sufficient 
witness in her son’s behalf. Philip need 
only have levied distress on the estate for 
his rents, and if his right to do so had been 
contested his mother’s evidence of his legi- 
timacy would have been received in any 
court of law as conclusive in establishing 
his right. It is a great mistake. This 
comes of men writing of matters they know 
nothing about. Sir Walter Scott was a 
lawyer and always avoided such errors.” 

O’Connell was fond of mentioning an ac- 
tion for breach of promise in which he had 
been engaged, brought by a lady named 
Fitzgerald against a clergyman named 
Hawkesworth. The correspondence read 
upon the trial was comical enough. The 
lady it appeared had at one time doubted 
his fidelity, whereupon the parson writes to 
reassure her in these words: ‘‘ Don’t be- 
lieve anyone who says I'll jilt you. They 
lie who say so, and I pray all such liars 
may be condemned to an eternity of itching 
without the benefit of scratching.” Three 











thousand pounds’ damage were given against 


him. He decamped to America upon a 
preaching speculation which proved unsuc- 
cessful. He came back to Ireland and 
married the prosecutrix. 

When O’Connell was Lord Mayor of 
Dublin, on the first day’s sitting his weekly 
court was, of course extremely crowded. 
The tipstaffs tried to clear it. ‘Let all per- 
sons leave the court that have n’t business,” 
shouted one of these functionaries. ‘In 
Cork,” said O’Connell, “I remember the 
crier trying to disperse the crowd by ex- 
claiming, ‘ All ye blackguards that isn’t law- 
yers, quit the court!’” 

Of forensic eloquence, amongst some of 
his earlier contemporaries, O’Connell re- 
corded the following specimens: ‘“A 
young barrister, who was counsel against 
a cow-stealer, wound up his statement with 
a violent invective against the thief, who, 
it seems, had branded his own name on the 
horns of the cow he had stolen. ‘If, my 
Lord,’ continued the orator, ‘the cow were 
a cow of any feeling, how could she bear to 
have such a name branded on her horn?’ 
Another orator of this school warned the 
jury not to be carried away ‘by the dark 
oblivion of a brow!’ -A brother counsel 
stopped him: ‘ Zhat was nonsense. ‘I 
know it was,’ replied the unabashed advocate, 

‘but it is good enough for a jury!’” 

Here is a story related by O’Connell of 
doing a judge out of a bribe. ‘“ Denis 
O’Brien had a record at Nenagh — the 
judge talked of purchasing a pair of car- 
riage horses, and Denis accordingly sent 
him a magnificent pair, hoping they would 
answer his Lordship, etc. The judge gra- 
ciously accepted the horses, and praised 
their points extravagantly, and, what was 
more important for Denis, he charged the 
jury in his favor, and obtained a verdict for 
him. The instant Denis gained his point 
he sent in a bill to the judge for the full 
value of the horses. His Lordship called 
Denis aside to expostulate privately with 
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him. ‘Oh, Mr. O’Brien,’ said he, ‘I did 
not think you meant to charge me for those 
horses. Come, now, my dear friend, why 
should I pay you for them?’ ‘Upon my 
word that’s curious talk,’ retorted Denis, in a 
tone of defiance; ‘I'd like to know why 
your Lordship should not pay me for them?’ 
To this inquiry, of course, a reply was im- 
possible; all the judge had for it was to 
hold his peace and pay the money.” 
O’Connell thought that the Irish bar had 
no such wit as Curran, but that other mem- 
bers of the bar participated in a large de- 
gree in the laughter-stirring quality. ‘As 
for myself, to the last hour of my practice 
at the bar I kept the court alternately in 
tears and in roars of laughter. Plunket had 
He was a creature of exquisite 
genius. Nothing could be happier than his 
hit in reply to Lord Redesdale about fies. 
In a speech before Redesdale (then Lord 
Chancellor of Ireland) Plunket had occasion 
to use the word ‘ kites’ very frequently as de- 
signating fraudulent bills and promissory 
notes. Lord Redesdale, to whom the 
phrase was quite new, at length interrupted 
him, sayfng, ‘I don’t quite understand your 
meaning, Mr. Plunket. In England kites 
are paper playthings used by boys; in Ire- 
land they seem to mean some species of 
monetary transaction.’ ‘There is another 
difference, my Lord,’ Plunket ; 
England the wind raises the kites, in Ireland 
Curran was once 


great wit. 


said ‘in 
the kites raise the wind.’ 
defending an attorney’s bill of costs before 
Lord Clare. ‘Here now,’ said Clare, ‘is a 
flagitious imposition; how can you defend 
this item, Mr. Curran?’ ‘To writing innu- 
merable letters £100.’ ‘Why, my Lord,’ 
said Curran, ‘nothing can be more reason- 





able. It is not a penny a letter.’ And 
Curran’s reply to Judge Robinson is exquis- 
ite in its way. ‘I'll commit you, sir,’ said 
the Judge. ‘I hope you ’ll never commit a 
worse thing, my Lord,’ retorted Curran. 
Wilson Croker, too, had humor. When 
the crier wanted to expel the dwarf O’Leary, 
who was about two feet four inches high, 
from the jury box in Tralee, Croker said, 
‘Let him stay where he is; De minimis non 
curat lex. And when Tom Goolde got re- 
tainers from both sides, ‘Keep them both, 
said Croker, ‘you may conscientiously do 
You can be counsel for one side and 


x” 


so. 
of use to the other. 

““T remember,” said O’Connell, ‘“ being 
counsel at a special commission in Kerry 
against a Mr. S.; and, having occasion to 
press him somewhat hard in my speech, he 
jumped up in the court and called me ‘a 
purseproud blockhead.’ I said to him, ‘In 
the first place, I have got no purse to be 
proud of; and, secondly, if I be a block- 
head, it is better for you as the counsel 
against you. However, just to save you 
the trouble of saying so again, I'll adminis- 
ter a slight rebuke.’ Whereupon I whacked 
him soundly on the back with the presi- 
dent’s cane. Next day he sent me a chal- 
lenge, but very shortly after he wrote to me 
to state that, since he had 
he had discovered that my 
in a valuable lease of his. 


challenged me, 
life was inserted 

‘Under these 
circumstances, he continued, ‘I cannot af- 
ford to shoot you unless as a precautionary 
measure you first insure your life for my 
benefit. 
and ball, I’m your man.’ 
ludicrously absurd that it is almost incredible, 
yet it is literally true.” — 7he Law Times. 


If you do, then heigh for powder 
Now this seems so 
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SOME VIRGINIA LAWYERS OF THE PAST AND PRESENT. 


By SaLLie E. MARSHALL 


Il. 


N very early days, members of the legal 


fraternity or, as they are called in an act | 


of the House of Burgesses, ‘‘ the mercenarie 
attorneys,” had a hard time in Virginia. 
1642 their fees were limited by law, in 1645 
they were “expelled from office,” in 1647 
they were forbidden to ‘take any fee,” the 
court either to open the cause for a weak 
party or to appoint some fit man out of the 
people to do it. In 1656 all these acts were 
repealed and they were licensed, but in 1658 
they were forbidden to “ plead in any court, 
to give council in any cause or controversy, 
for any kind of reward or profit.” 

The fact that one of the greatest men of 
this or any country, Thomas Jefferson, was 
educated as a lawyer had much to do with 
his success in life, and his professional train- 
ing was of eminent service to him in drawing 
the documents that aided in the establish- 
ment of American Independence and in ful- 
filling the duties of the many great offices 
to which he was chosen. He was born in 
1743. The following short sketch of his life 
was written by himself: ‘“‘I came of age in 
1764 and was soon put into nomination for 
justice of the county in which I lived, and at 
the first election following I became one of 
its representatives in the legislature; was 
thence sent to the old Congress; then em- 
ployed two years with Mr. Pendleton and 
Mr. Wythe on the revisal and reduction to a 
single code of the whole body of the British 
Statutes, the acts of our assembly, and cer- 
tain parts of the common law; then elected 
governor, next to the legislature, and to 
Congress again; sent to Europe as minister 
plenipotentiary ; appointed secretary of state 
to the new government; elected vice-presi- 
dent and president, and, lastly, a visitor and 


In | 


Harpy. 


rector of the University of Virginia.” He 
died July 4, 1826. 
At seventeen he was sent to William and 


Mary College. He was tall, his figure “ angu- 


| lar and far from beautiful,” his face sun-burnt, 


his eyes gray, and his hair sand-colored. It is 
said: ‘‘His disposition was gay and bright, he 
was an excellent performer on the violin; a 
squire of dames, and a participant in all the 
gayeties of the little capital.” His first love was 
Rebecca Burwell, who was one of the great- 
est beauties of her day and a daughter of 


| one of the oldest and most renowned families 


| of York and Gloucester counties. 





She dis- 
carded Jefferson to marry Col.. Jaquelin 
Ambler, treasurer of Virginia and the best 
loved man in the State, and was the mother 
of the wife of Chief-Justice John Marshall. 
Many of Jefferson’s early letters mention her 
and his love for her. When he was thirty 
he married a beautiful woman of Charles 
City who was. very wealthy. John Esten 
Cooke says: “To sum up the character of 
this remarkable man, he was a skeptic, a 
democrat, an over-turner and a rebuilder.” 
The Tuckers, father, son, grandson and 
great-grandson, are numbered among the 
great lawyers of Virginia. St. George Tucker 
was born in the Island of Bermuda, June 29, 
1732, and there he began the study of law. 
Coming to Virginia he finished at William 
and Mary College. He took part in the 
Revolutionary War and distinguished him- 
self at Guilford Court House and at York- 
town; conducted an expedition to Bermuda, 
and captured a large quantity of military 
stores which were used by Washington in 
the siege of Boston. His grandson, the late 
Randolph Tucker, told of an interview he 
had with Judge Tucker’s body servant, who 
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was then over a hundred years old. Mr. 
Tucker says: “He told with great delight 
of how Cornwallis asked for a sassation of 
hostilities, and proudly described the impor- 
tant part he and his master had taken in 
bringing that proud English lord to terms.” 

Judge Tucker married the widowed mother 
of the celebrated John Randolph of Roanoke. 
In 1825 his son was nominated for the United 
States Senate against his half-brother and 
would have been elected but he withdrew 
saying: ‘It was his desire in no event to be 
placed in competition with him.” Daniel 
Call says: ‘“ After the war he once more be- 
gan the practice of law and soon arrived at 
eminence, was second to none of his com- 
petitors, was respected by all the court and 
bar and beloved by Marshall.” 

In 1788 he was made a judge of the gen- 
eral court and later became a professor in 
William and Mary College. In 1786 he was 
appointed with Edmund Randolph and 
James Madison a commissioner to the fam- 
In 1803 he was 
elected president of the court of appeals, 
which he resigned in 1811 on account of his 
health. In 1813 President Madison appointed 
him judge of the United States District Court 
which office he held many years until he was 
forced to resign on account of his health. 
He died November, 1827. He was a very 
learned man and Mr. Call says: ‘‘ Asa judge 
He 
kept a note book of all that was done in 
court, in which his own opinions are written 
in full. His opinions are considered gener- 
ally learned and sound.” His opinions, which 
J. Randolph Tucker cites as the most in- 
teresting because “ involving public ques- 


ous Annapolis Convention. 


he was diligent, prompt and impartial. 


tions” were: ‘‘ Kemper v. Hawkins, holding 
that the Constitution of 1776 was the sover- 
eign act of the people of Virginia and was 
the supreme law, and that every act of the 
legislature or any department of the govern- 
ment in conflict with it was absolutely null 
and void. Woodson v. Randolph, in which 
Judge Tucker, dissenting from a majority of 





the court, held that, ‘the power of Con- 
gress, though unlimited as to revenue, could 
not make rules of evidence with reference to 
a State contract sued upon in a State court.’ 
And the case of Turpin v. Lockett, sustain- 
ing the constitutionality of the great act of 
1802, by which the glebes of the Episcopal 
church were ordered to be applied to the 
poor of the parish wherein they were situ- 
ated.” 

“But the fame of Judge Tucker,” says 
his grandson, “ depends more upon his con- 
tributions to judicial literature. His ‘ Anno- 
tations upon Blackstone’s Commentaries,’ 
was for years a text-book in Virginia and 
other States and gave him the sobriquet of 
the American Blackstone.” 

In a very elaborate essay he controverts 
the proposition that there is any common 
law for the government of the United States 
and he has been sustained in this view by the 
case of the United States v. Worrell, and 
other cases in the Supreme Court of the 
United States. On the 30th of November, 
1798, he wrote an essay on slavery, a copy 
of which he sent to the speaker of the Vir- 
ginia House of Delegates with the following 
note: 

“I do myself the honor to enclose you a 
copy of a disquisition on slavery, with a pro- 
posal for the gradual abolition of it in this 
commonwealth. My fervent wish is that 
under the auspices of the legislature, the day 
may arrive when the blessing of freedom will 
be inseparable from life in this common- 
wealth.” 

He was a man of urbane manners, social 
disposition, and great literary attainments. 

His son, Henry St. George Tucker, was 
born at Matoax, near Petersburg, Va., Dec. 
29, 1780, and was educated at William and 
Mary College, graduating in law in 1801. 
He settled in Winchester to practice, “With 
the understanding” says his son, “that his 
father would allow him what was necessary 
for his support for three years, and in the 
three years he drew three hundred and 
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seventy dollars, and was then able, to support 
himself. Though lawyers’ fees in that day 
were pitifully small, yet the cost of living 
made the income of the enterprising young 
lawyer ample for the support of his family. 
He became engaged in a large amount of 
important business in connection with the es- 
tate of Lord Fairfax, and the rents which 
grew out of his feudal grants. It was, no 
doubt, his practice in 
these cases that gave 
him so thorough a 
knowledge of the 
common law doc- 
trines as to rents, 
which are so clearly 
set forth in the chap- 
ter upon that subject 
in his commentaries.” 
He entered Con- 
gress in 1815, when 
he was thirty-five, and 
was chairman of the 
committee on the Dis- 
trict of Columbia. 
One of his first 
speeches in Congress 
was on “The Treaty 
of Ghent, and the con- 
vention for commer- 
cial relations connec- 
ted with it.” Hemain- 
tained that the treaty 
power in such cases 
is not effectual until 
its provisions. He voted and spoke against | 
the new Compensation bill for members of 
Congress, and refused to receive the compen- 
sation which it fixed, and his son tells that 
‘To this day on the books of the Treasury 
there is a balance to his credit, which neither 
he nor his representatives have ever claimed.” 
He was elected judge of the superior courts 
for the Winchester and: Clarksburg districts 
in 1824, and it is said “‘ His labors in this po- 
sition were effectual in a rapid and successful 
dispatch of business, almost without parallel. | 


| 





THOMAS JEFFERSON, 


He had a passion for labor.” He taught a 
law class in Winchester and wrote extensive- 
ly. A history of a day with him, which his 
son gives, would appal some of the hardest 
working lawyers of to-day. ‘“ He rose at four, 
wrote his notes for the press before breakfast, 
after that devoted the remainder of the morn- 
He 
went into court at mid-day, heard arguments 
and _ decided 
In the afternoon he 


ing until court to the study of his cases. 
cases. 
lectured on his print- 


At night 


he studied his court 


ed notes. 
retired 
about ten o’clock after 
relieving the mental 


cases, and 


pressure by social in- 
tercourse with family 
and friends, enjoying 
music and conversa- 
tion.” 

In 1831 he 
elected president of 
the Court of Appeals 
and was the youngest 
man on the bench. 
At this time President 
Jackson offered to ap- 
point him attorney- 
general of the United 
States, but he declined 
saying, that he could 
not accept a Federal 


Was 


the House assents to | office just after having had the honor of an 


election to the Court of Appeals of Virginia. 

In 1841 he resigned the judgeship to be- 
come professor of law at the University of 
Virginia, where he remained until 1845 when 
compelled to resign on account of ill health. 
He was elected chairman of the Faculty and 
for changes in two of the laws of the Univer- 
sity the students to this day have cause to 
bear him in grateful remembrance. One was 
in reference to wearing a uniform and the 
other repealed the law as to early rising, only 
requiring a student to be ready for breakfast. 
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He wrote a number of valuable text books; 
of one of them his son says: ‘Few books 
have ever been written which compacted so 
much law into the same space, with so much 
clearness, succinctness and fullness of illustra- 
tion.” John R. Thompson says: “Judge 
Tucker was, as a literary man, deservedly es- 
teemed, though he never aspired to the 
honors of the craft and indulged a gift of easy 
versification only as a means of brightening 
intercourse in the society circle.” The fol- 
lowing he once wrote to a friend : 


«+ Hence, if you have a son, I would advise, 
Lest his fair prospects, you perchance may spoil ; 
If you would have him in the state to rise, 
Instead of Grotius let him study Hoyle ; 
And if his native genius, should betray 
A turn for petty tricks, indulge the bent, 
It may do service at some future day. 
A dexterous cut may rule a great event, 
And a stocked pack may make-a president.” 


He died 28th August, 1848. The epitaph 
on his tomb was written by his brother, 
Judge Beverly Tucker, who, was himself a 
splendid lawyer, judge, professor of law, and 
a celebrated wit. It reads: - 

“In memory of Henry St. George Tucker, 
President of the Court of Appeals. Learned with- 
out pedantry ; grave without austerity ; cheerful 
without frivolity ; gentle without meekness; meek 
but unbending; rigid in morals,‘yet indulgent to 
all faults but his own. 

“The elements of goodness were in him com- 
bined and harmonized in a certain majestic plain- 
ness of sense and honor, which offended no man’s 
self-love and commanded the respect, confidence 
and affection of all. He lived without reproach 
and died without an enemy.” 


Judge Tucker had seven sons and when he 
went to Richmond to live a wag said to him: 





‘‘ Judge, I hope they are not like the seven | 


plagues of Egypt.” His third son, John Ran- 
dolph, named for his father’s half-brother, 
was born in 1823. John Randolph Tucker’s 
splendid characteristics were indeed varied 
and presented many different phases. An 


admirer wrote me “ He was a poem, an essay, 
an anecdote, everything delightful combined 


in his own unique person, making it difficult 
to delineate him.” 

His first law partner was Robert Y. Conrad, 
a fine lawyer and father of Hon. Holmes 
Conrad, solicitor-general of the United States. 
He was attorney-general of Virginia from 
1857 to the war, and acted for the common- 
wealth at the trial of John Brown, who on ac- 
count of treasonable and murderous attack 
on the town of Harper’s Ferry, Va., Oct. 16 
1859, was indicted for treason against the 
State of Virginia, and the murder of her citi- 
zens. Judge Richard E. Parker presided, 
and Mr. Tucker said: “On the trial, so 
unique in all its circumstances, Judge Parker 
displayed ability and an impartiality which 
silenced adverse criticism and commanded 
the respect of the public everywhere.” 

Mr. William Green, a learned lawyer for 
the defense, in discussing the case afterward 
teasingly reminded Mr. Tucker of ‘one 
Reginald Tucker, who he had no doubt was 
a relative of the clever attorney-general of 
Virginia, who was hung, drawn and quartered 
for treason against one of the noble house of 
Stuart.” 

Mr. Tucker was twelve years in Congress 
and was considered the leader of the dele- 
gations from the South. For eight years he 
was a member of the Committee on Ways 
and Means and he was chairman of the ju- 
diciary committee. His greatest speech is 
said to have been on the tariff, May 8, 1878. 
He retired from Congress in 1887 and prac- 
tised law in Washington. Two of his most 
notable cases were before the supreme court, 
one as counsel for the Anarchists and the 
other for the State of Virginia in the Cou- 
pon cases. It is said, ‘‘ The venerable judges 
of the great court listened to him with in- 
tense pleasure and interest and he was re- 
regarded by them all as an authority on 
questions of constitutional law.” In 1889 
he became professor of Equity, Commercial, 
Constitutional and International law at 
Washington and Lee University. His work 
on constitutional law was about completed 
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when he died. 
his daughters said to him, that the doctors 
were placing great reliance upon his consti- 
“Yes,” he replied, ‘‘I was always 
strong on the Constitution.” He delivered 
a delightful address before the Richmond 


tution. 


Bar Association in 1895, ‘‘ Reminiscences of 
Virginia judges and jurists.” 

He was president of the American Bar 
Association in 1892-— 
93. In 1896 he read 
before the National 
Association a splen- 
did paper on ‘Legal 
Education.” He 
wrote a paper for the 
Virginia Law Regis- 
the Monroe 
at the time 


ter, on 
doctrine 
of the commence- 
ment of the trouble 
between Great Britain 
and and 
address 
at the American Con- 


ference 


Venezuela, 
delivered an 


Interna- 
tional Arbitration at 
Washington. 


on 


He was 
Dean of the Washing- 
ton and Lee Univer- 
sity school of law. 
Judge T. R. B. 
Wright says: ‘ Ora- 
tor, debater and ripe 
scholar, he charmed with graceful and spark- 
ling speech and eloquence; brilliant and 
profound, his writings flash as if studded 
with diamonds. <A of brilliant 
thought in American jurisprudence, whether 


leader 


in or out of the American Congress, the 
highest authority on constitutional and par- 
liamentary law, sound in diplomacy, a 
professor of law profound and philosophic, 
the knightly John Randolph Tucker.” Well 
did he deserve his sobriquet of ‘“‘ Rare Ran 
Tucker.” He died on the 13th of February, 


1897. His son, Hon. H. St. George Tucker 


When he was dying one of | 








WILLIAM 


for ten years represented the 1oth district of 
Virginia in Congress. He ably maintained 
the honor of the Tucker name and reputa- 
tion. He is the author of an Act repealing 
the Federal election law, which restored to 
the people of the South the right to manage 
their own elections for Congress and the 
presidency. He was chairman of the com- 
mittee on election of president and vice- 
president and repre- 
sentatives in Con- 
gress, and a member 
of the Committee on 
Foreign Relations. 
Of James Madison, 
as of Thomas Jeffer- 
son, it can be said, his 
education as a lawyer 
meant much in his 
in life. In 
his youth he made 
himself perfect mas- 
ter of constitutional 
law. Hewas born on 
the 16th of March, 
1751. He was de- 
scended from a royal- 
ist refugee of 1653. 
For more than sixty 
years he was in public 
life and it has been 
truly said: “No 
American 
has 


success 


statesman 
done more to 
build up our political and civil institutions. 
As a soldier of the Revolution, member of 
the great convention, member of Congress, 
and President of the United States, he dis- 
tinguished himself. He died on the 28th 
of June, 1836, when eighty-seven years old, 
deeply mourned throughout the country. 
William Wirt was born November 8th, 
1772. His parents were very poor and 
he was the youngest of six children. His 
father was Swiss and his mother. a Ger- 
He was admitted to practice law 
His first case, 


GREEN. 


man. 
first in Culpepper county. 
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shared with him by a friend, was one of 


joint assault and battery. At twenty-five, 
Wirt is described as, ‘‘ An admired object in 
the court house during the day, a leading 
spirit in the evening coterie ; eloquent on the 
field of justice, sustaining his client’s cause 
with a shrewd and sometimes brilliant skill ; 
not less eloquent at the table or in the mess- 
his faculties were allowed 


room, where 


another range, and where he rein 
to the wit and mirth which shook the roof- 
tree.” On the 28th of May, 1795, he mar- 
ried Mildred, daughter of Dr. George Gil- 
mer and went to live at Pen Park, the beautiful 


His wife lived only five 


gave 


home of the Gilmers. 
years after their marriage and at her death he 
movedto Richmond tolive. Her great-great- 
nephew, Judge R. W. Duke, Jr., a clever law- 
yer of the present Charlottesville bar wrote 
me: “ William Wirt’s memory here is a mere 
memory, nothing more. His old law office 
still stands, moved, however, from its origi- 
nal site and is now a negrocabin. His first 
wife is buried at Pen Park, a couple of miles 
Wirt was elected a member of 
Atrial in which he 


from here.” 
the House of Delegates. 
was engaged soon after his removal to Rich- 
mond is historical. It was the trial in 1800 of 
John Thompson Callender, under the Alien 
and Sedition laws, for abusing President Ad- 
ams. Wirt was associated with George Hay 
and Philip Norborne Nicholas for the defense. 
In 1802 he Elizabeth Gamble of 
Richmond. Kennedy tells the following anec- 
dote of a visit of Col. Gamble to Wirt’s office 
one morning, while Mr. Wirt was awaiting his 


married 


consent to his marrying his daughter: “ Col. 
Gamble had occasion, one summer morning to 
visit his future son-in-law’s office. It unluckily 
happened that Wirt had the night before, 
brought some friends there, and they had 
had a merry time of it, and even now, at sun- 


rise they had not separated. The Colonel 


opened the door upon a strange scene. There 
stood Wirt with the poker in his right hand, 
the sheet iron blower on his left arm, which 
was thrust through the handle, on his head 


| 





wash-basin; reciting Falstaff’s 
Col. Gamble gravely 


was a tin 
onset on the thieves. 
bowed and withdrew.” 

About the time of his marriage he thought 
of going to Kentucky to live but went in- 
stead to Norfolk, Va., because, as he wrote 
a friend: ‘I heard very lately, that there is 
no cash in Kentucky; the fees are paid in 
horses, cows and sheep, and the eminence 
of the lawyers is estimated by the size of their 
drove, on their return from their circuits. ” 

In 1806, he defended Swinney, charged 
with poisoning the venerable and much be- 
loved Chancellor Wythe. In 1807, Mr. 
Wirt assisted in the prosecution of Aaron 
Burr 
throughout the country. 

In 1808, Mr. Jefferson proposed to him to 
go into Congress but he declined. In 1817 
President Monroe appointed him attorney- 
general of the United States. One of the 
most famous of his cases before the Supreme 
Court is known as the Steamboat case from 
New York, Gibbons v. Ogden. Mr. Webster 
was associated with him. About this time 
he wrote a friend that Calhoun had advised 
him “ to study less and trust more to genius.” 
In 1827 he made one of the greatest speeches 
of his life in what is known as the Baltimore 
Church case. Mr. Wirt was for the pastor 
and the majority of the congregation, and 
was opposed to Mr. (afterward Chief-Justice ) 
Taney who represented the minority of the 


and won by his speech, much fame 


congregation of a Presbyterian church who 
were endeavoring to gain possession of the 
church property. In 1829, upon the elec- 
tion of President Jackson, he removed to 
Baltimore where he devoted himself to his 
In 
cases which are 


»rofession. 1830 he was employed 
a ) 


in two noted, in one as 
counsel for Judge Peck in his impeachment 
trial before the House of Representatives, 
in the other as counsel for the Cherokee 
Indians in their celebrated case against the 
State of Georgia. Miss Harriet Martineau, 
the English writer, gives a most delightful 
description of the scene in the supreme 
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court room during this trial and the con- 
trasts presented by the ladies in their gay 
costumes, the learned lawyers headed by 
Webster and Wirt and the poor Indian chiefs 
as they all listened in ‘reverential silence, 
while the mild voice of the aged Chief Justice 
(John Marshall) sounded through the room,” 
in her sketches of her travels in this country. 

Mr. Wirt was a very handsome man, over 
six feet tall, clear blue 


Christian, the life of this illustrious lawyer 
gives us much to admire and nothing to 
regret. 

John Wickham, the celebrated lawyer, 
eloquent, witty and graceful, lived in a hand- 
some old house in Richmond, shaded by 
He was associated with Ran- 
defending Aaron Burr. 
asked while dying, which 

was the greatest mind 


noble elms. 
dolph in 1807 in 
John Randolph was 





eyes, light curly hair, 
a large nose and chin. 
I had the pleasure of 
hearing of his 
pupils, the late great 
Washington 
James Mandeville 
Carlisle, speak of him 


one 


lawyer, 


several times in terms 
of the most affection- 
admiration and 
Mr. Carlisle 


was very like him in 


ate 
respect. 


mind and manner, and 
one of his speeches 
the 
afforded the 


before supreme 
court 
great judges of his 
day as much pleasure 
as tradition says 


Wirt’s efforts gave to 








he had ever known 
and replied “John 
Wickham.” 
St. 


said: 


Henry 
George Tucker 
‘Tre 
been 

had 
books ever been writ- 


would 


have a great 


lawyer no law 


ten.” He was tall, a 
large 
bright gray eyes and 
his hair bound in a 


J. Randolph 


Roman _ nose, 


queue. 
Tucker said when he 
saw him, he was: “A 
very picture of the 
majestic simplicity 
and unconscious dig- 
nity of an intellectual 
gentleman, and a, 
noble type of the an- 








Marshall and his asso- 
ciates on the supreme 
bench. Mr. Carlisle 
said: ‘‘ Wirt’s manners were courteous, gentle 
and winning; his voice clear and sweet, his 
laugh full of cheery brightness. He was a 
most delightful conversationalist, ever amus- 
ing and entertaining.” 

Mr. Carlisle had a splendid portrait of him 
which is now the property of his son, Mr. 
Calderon Carlisle, himself a distinguished 
member of the Washington bar, and counsel 
in the Behring Sea question and many other 
notable cases. 

Mr. Wirt died February 18, 1834, when 


sixty-two years old. A sincere and humble 


JAMES MADISON, 


cient bar of Virginia.” 

It is related in Ken- 
nedy’s “ Life of Wirt” 
that on one occasion in court, when Mr. 
Wickham and Mr. George Hay were adverse 
counsel, the former got the latter into a 
Joha Warden, a Scotchman, who 
was a talented member of the Richmond bar 
whispered to William Wirt, ‘‘ Habet penum 
in connu.” Mr. Wirt quickly composed the 
following : — 


dilemma. 


«¢ Wickham one day in open court 
Was tossing Hay about for sport 
Jock, rich in wit and Latin too 
Cried ‘ liabet penum in connu,’” 


Mr. Warden was very eccentric and very 
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ugly and talked with a broad Scotch accent. 
Once he was arrested and brought before 
the bar of the legislature for speaking dis- 
respectfully of the members. He was re- 
quired to retract on his knees. Kneeling 
down he said; ‘‘ Mr. Speaker, I confess I 
did say that your honors were not fit to 
carry guts to a bear. I now retract that 
assertion and acknowledge that you are 
a. 

Alexander Campbell was also a_ very 
eccentric man and a celebrated lawyer of 
the early days. In his will, made in 1795, 
he says: “I hope no tombstone will be 
raised over me, because it will merely hinder 
something from growing. If all men had 
tombstones erected over their graves, the 
earth, in a few centuries would be one entire 
pavement.” Wirt said: “In logic Camp- 
bell did not wield the Herculean club of 
Marshall; nor did he in rhetoric exhibit the 
gothic magnificence of Henry, but his quiver 
was filled wih polished arrows of the finest 
point, which were launched with Apolloni- 
ate skill and eloquence. Some of the most 
beautiful touches of eloquence, I have ever 
heard, were echoes from Campbell which 
reached us in the mountains. His arguments 
were much extolled for their learning and 
strength, as well as beauty.” Edmund Ran- 
dolph said his argument in the case of Roy 
and Garnett was the most perfect model of 
forensic discussion he had ever heard. 

An eminent lawyer was Alexander McRae. 
He was, in the latter years of his life, consul 
at Paris. Once he was a candidate for the 
legislature against another lawyer named 
Samuel McCraw. A brother member of the 
bar, who liked them both, wrote the follow- 
ing: 

‘+ Hurray for McRae and hurrau for McCraw! 

Hurray and hurrau for McRae and McCraw — 


Hurrau for McCraw and hurray for McRae! 
Hurrau and hurray for McCraw and McRae! 


” 


Alexander Botts, a learned member of 
the bar, perished in the burning of the Rich- 
mond theater in 1811, he was the father of 





another prominent Virginian, John Minor 
Botts.! 

George Hay was a distinguished lawyer 
and politician. He was United States dis- 
trict attorney under Thomas Jefferson and 
prosecuted Aaron Burr. He was a member 
of the Legislature and judge of the United 
States district court for the eastern district 
of Virginia. He died in 1830. 

Bushrod Washington, a nephew of George 
Washington, was born in 1759. He prac- 
ticed law in Richmond and his office was on 
the square west of the Capitol. It is related 
that while his uncle was president, he being 
a very young lawyer, his friends persuaded 
him, against his judgment, to ask the presi- 
dent to appoint him district attorney for 
Virginia. Washington’s short reply is said 
to have been: ‘Do you think yourself 
worthy of the office, and even if you do, do 
you suppose I would use the patronage of 
my office for the benefit of anyone, however 
worthy, connected with me?” 

In 1797, President Adams appointed him 
a judge of the Supreme Court of the United 
States. Mr. Adams first offered the place 
to John Marshall but he declined it. The 
President wrote the following letter on the 
subject to his secretary of state, Mr. Picker- 
ing, which shows how highly he regarded 
both men. 

“The name, the connections, the charac- 
ters, the merits and abilities of Mr. Washing- 
ton are greatly respected, but I still think 
General Marshall ought to be preferred. Of 
the three envoys to France, Marshall alone 
has been entirely satisfactory and ought to 
be marked by the most decided approbation 
of the public. He has raised the American 
people in their own esteem, and, if the influ- 
ence of truth and justice is not lost in Eur- 
ope, he has raised the consideration of the 


1J—In a clever article published some years ago in THE 
GREEN BaG on “The Supreme Court of Appeals of 
Virginia,’ Mr. S. S. Patteson, of the Richmond bar sketch- 
ed nearly fifty of Virginia’s foremost lawyers and there- 
fore there has been litile left for me to say of some of 
them. 
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United States in that quarter. He is older 
at the bar than Mr. Washington, and you and 
I know by experience that seniority at the 
bar is nearly as much regarded as it is in the 
army. If Mr. Marshall should decline I 
should next think of Mr. Washington.” 
Judge Washington and Mr. Marshall were 
Washington Irving tells 
the following anecdote of a visit they made 
together to Mount 
Vernon. ‘ They were 


dear friends. 


on their way to visit 
Mount Vernon, at- 
tended by a black 
servant, who had 
charge of a large 
portmanteau contain- 
ing their clothes. As 
they passed through 
a wood near Mount 
Vernon, they stopped 
to make a hasty toilet, 
being covered with 
dust. They undress- 
ed while the servant 
opened the portman- 
teau. Out flew cakes 
of soap, and fancy 
articles of all kinds 
but no clothes. The 
man by mistake had 
changed _ portman- 
teaus with a Scotch 
pedlar at their last 
resting place. 
to be near and attracted by the noise came 
up and was so overcome by their strange 


Gen. Washington happened 


plight and the servant’s dismay that he is 
said to have actually rolled on the grass with 
laughter.” 

Judge Washington was his uncle’s execu- 
tor, and heir to his papers and library. He 
lived at Mount Vernon after George Wash- 
ington’s death, and died in 1829. 

George Keith Taylor was a distinguished 
He married a sister of Chief-Justice 

President Adams appointed him 


lawyer. 
Marshall. 





to one of the judgeships, known in history 
as ‘The Midnight Judges.” It was said the 
commissions of these judges were signed by 
John Marshall as his last official act as sec- 
retary of state at the end of John Adams’ 
administration. Judge Taylor’s grandson, 
Mr. William L. Royall is a prominent and 
popular member of the present Richmond bar. 

Littleton Waller Tazewell is said to have 
been the most learned 
of the judges of the 
general court in Vir- 
ginia. He _ resigned 
his seat on the bench 
of the court of ap- 
peals to go to the 
United States Senate. 
It is said “with a 
brilliant wit, much 
genius, a warm heart 
and a_ prepossessing 
person, he was worthy 
of distinction.” 

He was a life-long 
and intimate friend of 
John Randolph of 
Roanoke, who said 
late in life, one day 
when he heard a 
young lady sing 
“Auld Lang Syne” 
when she came to the 


WILLIAM WIRT. lines, 


«« We twa ha’e paidlet in the burn, 
From morning sun ‘till dine,” 
‘the only faithful friend I could think of that 
the description filled was Tazewell.” 

Mr. Tazewell enjoyed the reputation of 
profound learning on all subjects. Garland 
says, ‘‘ Randolph consulted him on every im- 
portant occasion while he was in Congress 
and often in one line would propound an in- 
quiry that cost his friend weeks of investiga- 
tion to answer.” He was for some time in 
the Senate of the United States, was elected 
governor of Virginia in 1834, but resigned in 
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1837. It was said the great lawyer, William 
Pinkney of Maryland, died from too great 
study in preparing a case in which he was to 
meet Tazewell, but Mr. Tazewell always de- 
nied it, saying, “ Pinkney feared to face no 
man living.” 

The late J. Randolph Tucker said, “I think 
we can hardly claim, even in our day, to 
rival a bar, composed of Marshall, Wickham, 
Tazewell and _ their 
peers.” The trium- 
virate primi inter 
pares in the decade 
1830-40, were Chap- 
man Johnson, Benja- 
min Watkins Leigh, 
and Robert Stanard. 
Mr. Stanard was 
sketched in Mr. Pat- 
teson’s article in THE 
GREEN BAG as_ was 
also Judge William 
Leigh, the talented 
brother of Benjamin 
Watkins Leigh. The 
records of the Halifax 
county court for May, 
1805 read: ‘ William 
Leigh, gentleman, 
who had been duly 
licensed to practice 
law in this common- 
wealth, lately on his 
own motion, was ad- 
mitted to practice in this court.” When 
asked what he did his first years at the bar, 
Judge Leigh replied, ‘ I made myself a law- 
yer.” Hedied in 1871, aged eighty-nine. 
A distinguished member of the Virginia bar 
said: ‘‘ Since I saw Judge Leigh preside, no 
man has ever seemed to me_ quite the 
judge.” John Randolph of Roanoke by 
a will dated Dec. 1821, which was after- 
ward established as his true will, made 
provision for the emancipation of his three 
hundred slaves and their settlement in 
some free state. The remainder of his large 





LITTLETON WALLER TAZEWELL. 


estate he left to Judge Leigh, whom he con- 
stituted his executor, “ Relying fully upon his 
fidelity in the execution of these benevolent 
designs towards my slaves.” Judge Leigh, 
when the relatives of Randolph sought to in- 
validate the will, came forward and _ re- 
nounced his part on condition that he should 
qualify as executor and carry out his friend’s 
humane designs for his slaves. This was al- 
lowed and he settled 
them comfortably in 
Ohio. 

Benjamin Watkins 
Leigh was a great law- 
yer and statesman. 
He was born in Ches- 
terfield county, near 
Petersburg and _ not 
far from Matoax 
where John Randolph 
lived. He said, “It 
was the joy of my 
boyhood to listen to 
myteacher’s, aScotch 
clergyman named 
Robinson, conversa- 
tions with my father 
and John Randolph's 
mother. The world 
thought that her son 
spake as never man 
spake, but she could 
charm a bird out of 
the tree by the music 
of her tongue.” Mr. Leigh was a man of 
brilliant parts, learned and gifted. Randolph 
Tucker said: ‘Pure streams of the best 
English ran in the deep channel of his 
clearest thought. Error entrenched behind 
a fortress of logic was compelled to yield to 
the force of his argument, based on general 
principles and to his favorite reductio ad 
absurdum. Besides, he wielded the weapons 
of satire and invective, which at the bar and 
in the Senate of the United States made 
him eminent as a debater, and prominent as 


a leader.” 
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He lived in a house in the most fashion- 
able part of Richmond, on Shockoe Hill, 
that had been built by the grandfather of 
his second wife. In Gov. Henry A. Wise’s 
‘Seven Decades of American History” there 
is an account of his splendid debate in the 
United States Senate with William C. Rives. 
His eulogy on Chief Justice Marshall, when 
he offered the resolutions, at the time of 
Marshall’s_ death, 
said to have been one 
of the most beautiful 


is 


ever spoken by man 
of man.  Unfortu- 
nately it was not pre- 
served. John Esten 
Cooke “ Vir- 
ginia sent Benjamin 
Watkins Leigh, one 
illustri- 
ous citizens to South 
Carolina in 1832,asa 
pacificator, 
that State and Presi- 
dent Jackson, who 
had threatened to 
coerce the State into 
obedience to the fed- 
eral authority, and so 
ably did he fulfill his 
mission that thestorm 
that threatened 
United States was for 


says: 


of her most 


> 


between 


the 
CONWAY 
the time dissipated.” 

Conway Robinson, 
“ Virginia’s Justinian” was born at Rich- 
mond, September 15, 1805. He married a 
daughter of Benjamin Watkins Leigh. He 
was of distinguished ancestry. In 1827 he 
was admitted to the Richmond bar. Mr. 
Selden, who wrote a very interesting sketch 
of Mr. Robinson says: ‘‘ He brought to the 
practice of law, habits of accuracy and modes 
of procedure acquired during his long con- 
nection with clerk’s offices, a wide and liberal 
patient and un- 


who has been called 


knowledge derived from 
rivalled application of the great principles 


of jurisprudence, a faculty of analysis, an 
ability and passion for continuous investiga- 
tion and research rarely equalled in any 
clime, and the profoundest convictions of the 
nobility and obligations of the profession.” 
His first reported case in the Virginia court 


| of appeals is that of Newsum v. Newsum, 





ROBINSON. 





and although he was opposed by the great 
lawyer, Robert Stanard, he won. ‘“ His first 
appearance before 
Chief Justice Mar- 
shall,” says Mr. Sel- 
den, “was in an up- 
per apartment, facing 
the State Capitol, of 
the City Hall, dedi- 
cated to the accom- 
modation of the Fed- 
eral Court at Rich- 
mond, in 1801, 
Waller v7. Thornton, 
administrator.” 

In 1831 he assisted 
in founding the Vir- 


in 


ginia historical socie- 
ty and gave to it many 
valuable documents, 
portraits, etc., includ- 
ing learned treatises 
about the discoveries 
in America down to 
1519; voyages to and 
along the North At- 
lantic from 1520 to 
1573 and between 1573 and 1606. 

In 1832, 1835 and 1839 he published his 


” 


“ Virginia Practice” which, it has been said, 
“Was the only treatise that had ever been at- 
tempted upon that large and technical branch 
of local law of which it treated and to this 
work, after more than half a century, the 
State practitioner still turns.” Chancellor 
Kent, whom he met in 1835, complimented 
this work highly. In 1846 the legislature 
of Virginia appointed him, with John M. 
Patton, to revise the criminal code of the 
State. Mr. Selden says: “In the article of 
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pleading, the new code, following, and, in 
some respects improving upon, the rules 
adopted by Massachusetts in 1836, was 
much in advance of what had hitherto been 
attempted in England.” 

He visited England and was most cordially 
received, and collected many valuable his- 
torical documents relating to Virginia and 
the colonies. Bishop Mead says: ‘* He was 
imbued with a large share of antiquarian 
spirit and visited England mainly to study 
early church history.” 

In 1858 he removed to the District of 
Columbia and built a house called ‘‘ The 
Vineyard,” adjoining the “ Soldiers’ Home.” 
At the time he left Richmond he was re- 
corded in the Virginia reports as counsel 
before the court of appeals in one hundred 
and ninety-seven cases, among them that in 
which the will of John Randolph of Roanoke 
was the subject. From 1858 he appeared 
at every term, before the court of appeals 
at Richmond, down to and including its July 


| 


term 1860 and before the supreme court | 
until 1861. It was said: “All who knew | 


him admired the correctness and serenity of 


his understanding and the benevolence of 


his character.” His last appearance before | 


the supreme court was in 1883, in two 
cases of much importance, involving the 
ownership of the riparian privilege on the 
Potomac, at Washington. (109 U. S. 672.) 
In 1874 he completed the publication of his 
great work of twenty years, entitled “ The 
Practice in Courts of Justice in England and 
the United States.” Mr. Selden says: ‘‘ This 
work was like his life, no inaccuracy has 
been detected in the one, no blemish dis- 


covered in the other.” In 1882 he published 
the first volume of his ‘“ English Institu- 
tions,” said to be a learned exposition of 
constitutional and juridical progress in Eng- 
land, from the days of the Romans until the 
death of Henry VIII.” He died before the 
second volume was completed. He was 
familiar with Latin, Spanish and French, and 
everything that is best in English literature. 
He was very modest and entirely without 
self-conceit or egotism. He was tall, erect 
but never very stout. Mr. Robinson’s son, 
the grandson and namesake of Benjamin 
Watkins Leigh, Mr. Leigh Robinson, is an 
honored and beloved member of the present 
Washington City bar. I am told no law- 
yer who appears in the courts there is 
listened to with more attention and re- 
spect. 

The Barbour family has given a number 
of splendid lawyers to the Virginia bar. 
From the Revolutionary and early Constitu- 
tional era down to late years when it was 
represented by that able man, the lamented 
and clever United States senator from Vir- 
ginia, John S. Barbour. Thomas Barbour 
was distinguished during the Revolution, and 
of his two sons, one, James, was governor of 
Virginia, secretary of State and minister to 
England, and the other, Philips Pendleton 
Barbour, was an associate judge of the Su- 
preme Court of the United States in 1836. 


| James Barbour was an intimate friend of 


William Wirt and was his companion fre- 
quently on the journeys from court to court. 
The bar, it is said, was at that date, much 
more even than at present, regarded as the 
best avenue to distinction. 
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THE “CANTERBURY TALES” AND OUR EARLY LEGAL HISTORY. 


N this invaluable record of English life 
in the 14th century it has been often 
possible to find many a link in the chain of 
our national progress, many a fact by means 
of which the light of day has been thrown on 


obscure points in our general history. It | 


would be strange, therefore, if we did not also 
find some reference to that institution without 
which civil society could not exist, viz.: our 
legal system; and when we consider that 
Chaucer was probably born in the lifetime 
of the English Justinian, and was in the 


vigor of his life during that period of our | 


history when the court of chancery was 
beginning to assume its permanent form, it 
would be surprising, indeed, if a writer, who 
has described so accurately almost all the 
other details of our national life at this 
period, should have passed over all refer- 
ence to our legal system. 

It is reported, too, that during one period 
of his life Chaucer was a student of the In- 
ner Temple, and entered upon a course of 
professional legal training. Whether this 
be a fact or not, I do not wish to discuss, or 


to enter upon any arguments as to details | 


in the poet’s life history. From the tech- 
nical legal knowledge displayed in his writ- 
ings, I should be inclined to think it not un- 
likely, but at the same time this may have 
been but one of the departments of his 
general attainments, although, it must be 
confessed, there is abundant evidence to 
show that he was as fully conversant with the 
best legal learning of the day, as with any of 
the multifarious branches of general knowl- 
edge with which he dealt in his works. 

In the few remarks I have to make I intend 
to deal more especially with three of the 
“Canterbury Tales,” including the Prologues 
thereto; these are: (1) The Sergeant of 
Lawe’s Tale; (2) The Doctour of Physik’s 
Tale; and (3) The Sompnour’s Tale. 


As we glance over the medley of person- 
ages that start from the Tabard Inn, at South- 
wark, on the memorable Canterbury Pil- 
grimage, it is obvious that they are meant 
to be types of the then social system, and 
that the Sergeant of Lawe is meant to be 
the legal representative, and it may be 
noted with interest that the latter title has 
only passed into disuse during the last twen- 
ty years. 

This lawyer of the time was evidently a 
man of importance, for it is said he was :— 

‘* Ful rich of excellence : 
Discret he was, and of gret reverence,” 
although, in his attire then, as now, he was 
not very ostentatious :— 
‘¢ He rood but hoomly in a medled coote, 
Gird with a seynt of silk, with barres smale.” 

With regard to points of legal interest in 
Chaucer’s description of the Sergeant of 
Lawe the following seem to be worthy of 
notice. Then, as now, eminent members of 
the bar were appointed temporarily to take 
the place of judges at assizes, etc. :— 

‘¢ Justice he was ful often in assise 
By patent, and by pleyn commissioun.” 

As now, there was the same respect for 
precedent or case law, and probably many 
records of decided cases existed at that time, 
which were subsequently lost, for there can 
be no doubt it was absolutely necessary for 
a successful barrister or judge to be conver- 
sant with important decisions for many years 
back. Chaucer specially eulogizes his typi- 
cal barrister in this respect by saying :— 

‘In termes hadde cases and domes alle, 

That fro the tyme of Kyng Will were falle : 
Thereto he couthe endite and make a thing, 
There couthe no man pynche at his writing.” 

It is possible there may be a little satire 
underlying these last two lines, implying 
that the learned sergeant might possibly, to 








7O 





The Green Bag. 





suit his own purposes, improve on these 
cases, and could do it with such address, that 
it required more than ordinary knowledge 
to detect him, and it must be confessed that 
this gift has certainly descended to some of 
his modern successors. 

It is interesting to find Chaucer here say- 
ing, “ Fro the tyme of Kyng Will”; if he 
spoke as a lawyer, it would seem to suggest 
that the original time of prescription was 
the reign of William I, and not Richard I, 
and the period of the Conquest would be a 


This last line is terribly suggestive of the 
black art, for which the church in those 
days was never tired of burning pro salute 
anime. In passing, I might point out that 
this doctor did not send out his own medi- 


cines, and that the original apothecary occu- 


very natural time from which to date pre- | 


scription. 


We next come to the Doctour of Physik, | 


the type of the medical practitioner of those 
days. It would seem that in the 14th cen- 
tury the term “doctor,” about which title 
there has been so much discussion 
profession, was becoming recognized by the 
public as the peculiar appanage of the facul- 
ty, for only on that ground would it be in- 


in the | 


telligible why the poet should have dubbed | 


his representative medical practitioner a 
‘Doctour of Physik.” He was evidently, 
too, a general practitioner, for Chaucer 
says :— 
‘¢ In all the world ne was ther non him lyk, 
To speke of Ahyszk, and of surgerye.” 

_This was before there were chartered 
colleges of physicians or surgeons, when, 
probably, the distinction between the two 
branches began to growup. It is interesting 
to note, too, that at this period the profes- 
sional following of the healing art was 
divorced from ecclesiastical leading strings, 
for Chaucer takes care to say: “His studie 
was but littel on the Bible,’ indeed, the 
tenor of this would seem to have been far 
more in the other direction, and to have em- 
braced practices over and over again con- 
demned by the church and strictly forbid- 
den :— 

‘* He kept his pacient wondurley wel. 
In houres by his magik naturel.”’ 


Again : — 
** Wel coude he fortune the ascendant 
Of his ymages for his pacient.” 








pied exactly the position of the modern 
druggist, for the ‘“ Doctour of Physik” 
had: — 
‘«his apotecaries 
To send him drugges, and his letuaries, 
For eche of them made other for to wynne.” 

The last line suggests there was a very 
good business understanding between the 
medical practitioner and the druggist of 
those days. Then, as now too, the medical 
practitioner was more ostentatious in his 
dress than the lawyer :— 

‘« In sangwin and in pers he clad was all, 
Lined with taffata and with sendal.” 

The poet also implies that he looked more 

keenly after his fees than the latter : — 
‘* For gold in physik is a cordial : 
Therefor he lovede gold in special.” 

As relating to a medizval practitioner the 
satire in this is very fine. 

But apart from the general review of 
Chaucer’s dealing with the medical profes- 
sion of his time, when we come to the tale 
told by the “ Doctour of Physik” we find some 
very interesting references to our early legal 
institutions, which in my opinion tend to 
show, that even at this early period the 
court of chancery, in spite of the outcry 
against it, was firmly established as one of 
the recognized tribunals of the day. The 
story told by the doctor is that of Virginius, 
so well known to the public through the fine 
ballad of Macaulay, and the chief point of 
interest to lawyers is the manner in which 
Chaucer describes the office of Appius, the 
chief of the Roman Decemviri. To be un- 
derstood by his readers he obviously re- 
quired to assimilate the function of Appius 
to an office familiar to the public of his day. 
A question of some interest then arises: why 
did the poet cause Claudius, in his endeavor 

















XUM 


The “ Canterbury Tales” and Our Early Legal History. 71 





to recover a slave, to make use of the exact 
procedure of the court of chancery? It is 
curious, too, that the chancellor is invariably 
called a “judge,” suggesting that in the pub- 
lic mind the chancellor occupied the posi- 
tion of a judge. For instance: — 
‘¢ This false juge, as telleth us the story, 
As, he was wont, sat in his consistory.” 

Mark the use of this last word, which 
could have no reference to any but the 
chancellor’s court, and affords further evi- 
dence of the correctness of the accepted 
view, that the origin of the chancellor’s 
office was from that of the president of the 
consistory court of the bishop. Then, 
again, the plea of Claudius is not unlike a 
versified form of one of the ordinary chan- 
cery bills of the period, and it is, moreover, 
twice called by Chaucer a “ bille: ’’ — 

«* And right anoon was red this cursed bille ; 
To yow, my lord, sire Apius so deere, 
Scheweth youre pore servaunt Claudius, 
How that a knight called Virginius 
Ageyns the lawe, ageyns alle equyty, 
Holdeth expresse ageynst the wille of me 
My servaunt, which that my thral is by right,” 

etc. 

It is interesting, too, that Chaucer does 
not use the term “ slave” which he must have 
seen in the original MS. from which he drew 
his story ; we find “servaunt,” “thral,” but no- 
where “slave.” Does this indicate that even 
at this early period the idea of slavery was 
quite foreign to the English people, and 
that he translated the word in this way to be 
better understood by his readers? It is true 
Virginia is treated very much like a chattel, 
but here another question arises ; why did not 
Chaucer represent Claudius as appealing to 
a common law court? A lawyer of that 
period would obviously, to recover a chattel, 
have laid his action in a common law court, 
and these courts were supposed to be spec- 
ially favored by the people at that time, 
for one of the most frequent petitions to the 
king in Parliament was to restrain the juris- 
diction of the chancellor. There are nu- 
merous instances, too, of the rights of feudal 





lords to their villeins regardant being tried 
in these courts, and the term “ thral” indi- 
cates that the poet regarded the position of 
Virginia somewhat in the light of a feudal 
thrall, and the last action of this kind took 
place in the reign of James I, when every 
trace of this right was declared obsolete by a 
legal decision. In Chaucer’s time, however, 
there was a regular machinery in the common 
law courts for vindicating feudal rights of 
this nature, and, therefore, it is the more 
strange that he should have chosen to de- 
pict the procedure of the court of chan- 
cery as the means by which Claudius claimed 
the restitution of an alleged stolen slave. 
The only explanation I can suggest for this, 
which, doubtless to some may seem far 
fetched, is that Chaucer considered that the 
villeinage of English feudal law was a very 
different thing from slavery, and, therefore, 
that a claim such as Claudius’ was unknown 
to the English common law, and that it 
seemed more natural that such a claim 
should be made to the chancellor, who was 
not so rigidly bound down by rules of law. 

Whether there be anything in this con- 
jecture or not, I think all will agree with me, 
that the way in which the ‘“ Doctour of 
Physik” endeavors to translate into English 
form the judicial proceedings before the 
Roman Decemviri is not uninteresting to 
the student of our early law. 

Lastly, we come to the Sompnour’s Tale, 
and here we may note many points of inter- 
est, both in our early legal and social his- 
tory. Inthe first place, who was the Somp- 
nour? Chaucer chooses him as one of the 
typical constituents of society of those days 
alongside with the knight, the lawyer and 
the doctor, so that he must have been well 
known to our forefathers. 
contraction of “summoner,” and he was the 
officer of the ecclesiastical court, who 
brought the ‘citations,’ or writs of sum- 
mons to those who came under its jurisdic- 
tion; for it must not be forgotten that the 
courts, or courts Christian, 


His name is a 


ecclesiastical 
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although curtailed in their original jurisdic- 


tion by the early Plantagenet kings were in 
full swing in the days of Chaucer, and long 
afterwards, and claiming as they did to ad- 
judicate on matters of conscience (/@sa 
fides), were able to interfere with the inmost 
life of the people; and when the terrible 
corruptness of many of their officers is con- 
sidered, it may be easily understood that 
the evil they produced probably far out- 
weighed the good, and that it was only 
owing to the inordinate power of the church 
at this period, that a burden felt throughout 
the length and breadth of the land was not 
at this time repudiated, as it was a little later 
in our history. Chaucer gives us a pretty 
good idea of what some of the abuses were. 
In the first place note the description of this 
officer, in what black colors he paints him. 
Nothing could be more repulsive than his 
drunken face : — 

‘+ A Sompnour was ther with us in that place, 

That had a fire red cherubynes face, 

For sawceflen he was with eyghen narwe : 

As hoot he was and lecherous as a sparwe : 

With skalled browes blak, and piled berd, 

Of his visage children were sore aferd.” 
When in his cups he would ejaculate the 
few Latin words he knew from his calling : — 
«* And whamme that he wel drokken hadde the wyn, 

Than wolde he spak no word but Latin.” 

If any thinking him learned from his lan- 
guage were to test him further they found :— 
«* Thamme had he spent al his philosophee : 

Ay ‘ Questio quid juris,’ wolde he cry.” 

This last phrase being probably another 
common saying he had got by rote from his 
duties in the ecclesiastical courts, for the 
‘ Questio quid juris” was the battle-ground 
between the latter and the lay courts, the 
one administering the canon and the other 
the common law. 

With regard to his principle and the way 
in which he prostituted the duties of his 
office, Chaucer naively says : — 

‘¢ We wolde suffre for a quart of wyn 


A good felawe to han his concubyn 
A twelve moneth, and excuse him atte fulle —”’ 





Questions of morals were peculiarly under 
the jurisdiction of the ecclesiastica! courts, 
and the venal way in which this was exer- 
cised according to public opinion is seen a 
little later : — 

‘* He wolde teche him to have non awe 
In such a caas of the Archdecchnes curs, 
* But if a manne’s sole. were in his purs 
For in his purs he scholde punyssed be — 
‘ Purs is the Ercedeknes helle,’ quod he.” 

A terrible blot on the social system of 
that day is indicated by the admission of 
Chaucer that rascals of this character, 
through the terror of their office, 
able to influence, in no small measure, the 
girlhood of the nation : — 

‘* In daunger he hadde at his own assise 

The yonge gurles of the diocise, 
And knew here counsel,and was al here red.” 

As we read through these tales, and see 
the way the national church of that day 
was attending to the social wants of the 
people; when we find it interfering with the 
administration of the law, and not infre- 
quently throwing the mantle of its inviola- 
bility over the shoulders of officers little de- 
serving of pity, to protect them from pains 
and penalties which they had well-merited ; 
when we find it everywhere pandering, with 
few exceptions, to the lusts and iniquities of 
those in high places, and everywhere more 
or less in popular contempt, for of Chaucer’s 
many ecclesiastical personages, with the ex- 
ception of the parson, the character of each 
is drawn with more satire and sarcasm than 
praise ; when all this is obvious to the least 
painstaking reader, it is a matter of satisfac- 
tion to think that the age that produced 
Chaucer was shortly to bring forth Wickliff, 
that the latter followed very shortly on the 
former. Curiously enough, too, Wickliff— 


were 


the man destined to shake the ecclesiastical 
power in this country to its foundation — 
was just one of those poor parsons so 
strongly eulogized by Chaucer, who is here 
drawing a true picture of the means whereby 
this class was creating for itself a mighty 
power in the minds of the people. 


In beau- 
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tiful and pathetic lines he portrays the self- 
sacrifice of this class, so different from the 
selfishness, pomp, and self-aggrandisement 
so frequently shown by the higher monastic 
orders : — 
‘* A pore persoun of a town, 

That Christes gospel gladly wolde preche : 

His parischens devoutly wolde he teche : 

Benign he was and wondur diligent, 





And in adversite ful pacient. 

This noble ensample unto his scheep he gaf, 

That first he wrought, and after that he taughte. 

He sette not his benefice to huyre, 

And left his scheep encumbred in the mire, 

And ran to London, unto Seynte Pauls 

To seaken him a chaunterie for soules : 

He was a shepherd and no mercenare,” etc. 
Major GREENWOOD, M.D., LL. B., 

Law Students’ Fournal. 


THE LAW OF MURU. 


By GEoRGE H. WESTLEY. 


HE onward march of civilization 

amongst what Mr. Kipling calls “‘ the 
lesser breeds without the law,” has pushed 
aside many very curious institutions. An 
institution of the kind referred to, and one 
which succumbed to civilizing influences 
only very recently, was the New Zealand 
law of muru. 

In speaking of muru as a law, one uses 
the latter term in a broad sense, in the sense 
of arule of action established by long usage. 
In a stricter sense and from our point of 
view, muru would seem to have been es- 
sentially lawless. The word itself in its 
common signification means “to plunder,” 
and this is a definition which we might call 
apt enough; yet to the Maori mind, muru 
suggested nothing but what was right and 
proper. Our nearest legal equivalent for 
their understanding of the term would, per- 
haps, be “to secure damages’”’; and yet this 
is not very near the mark either, for several 
reasons, one being that the person from 
whom damages were thus secured was, in 
his own estimation at any rate, better off 
than before. However, to avoid getting 


further entangled in paradox, we will look 
at once into the practical working of the 
thing. 

A little Maori boy while playing around 
the open fire, tumbled into it and was very se- 
verely burned. With us the parents would be 
condoled with for the sad accident. 


Not so 


| with the Maoris. 





The father was imme- 
diately and lawfully visited by a muruing 
party, and cleaned out of provisions, furni- 
ture, canoes, fishing nets, in fact pretty nearly 
everything he possessed. 

Take another case. A man was out on 
the water with his family, when his canoe 
was upset and his wife drowned. Did his 
kind friends and neighbors gather round him 
with sympathetic tears? Not they. They 
simply pounced upon him, seized his goods 
and chattels, and gave him the soundest 
thrashing he had ever received in his life. 
If it was a mere upsetting without any loss 
of life, the man only forfeited his canoe and 
clothing. 

Now all this seems curious enough from 
our point of view, but more curious still is 
the fact that the victim of these persecutions, 
instead of feeling angry and resentful, sat 
down in his nudity and thanked his blessed 
stars for his good fortune. The greater his 
punishment, the greater was his gratifica- 
tion; for the fact that his neighbors had 
taken so much trouble over his case, showed 
him to be a person of no small consequence 
amongst his people. To be allowed to go 


| scot free would indicate that he was a no- 


body, so meanly held by those around him 
that they did not think him worth muruing. 
And there was another consideration. The 
man who was himself murued, was privileged 
to take part in the muru of another; so that 
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if he had an envious eye on any particular 
piece of property held by his neighbor, that 
article was now brought more within the 
probability of his possession. 

In the eyes of the law of muru, so to 
speak, a blunder was more important than 
acrime. Indeed, the punishment of a crime 
did not seem to come within its province, as 
we shall see later on. It was rather a penal 
law for carelessness and folly, or, as one 
writer expresses it, ‘a process of atonement, 
which the disgraced individual goes through 
in order to be restored to good and regular 
standing.” 

The offenses which 
action were almost innumerable, many of 
them to our minds very trivial and amusing. 


called this law into 


An Englishman who had settled in New 
Zealand relates his encounters with this pe- 
culiar legal institution, as follows: “I have 
often myself been paid the compliment of 
being robbed for little accidents occurring in 
my family, and have several times also, from 
a feeling of politeness, robbed my Maori 
friends, though I can’t say I was a great 
gainer by these transactions. I think the 
greatest haul I ever made was about half a 
bag of shot, which I thought a famous joke, 
seeing that I had sold it the day before to 
the owner for full value. A month after 
this I was disturbed early in the morning by 
a voice shouting, ‘Get up! — get up! I will 
kill you this day. You have roasted my 
grandfather. Get up!—stand up!’ I, of 
course, guessed that I had committed some 
heinous though involuntary offense, and the 
‘stand up’ hinted immediate probable con- 
sequences; so I turned out, spear in hand, 
and who should I see, armed with a bayonet 
on the end of a long pole, but my friend, 
the erstwhile owner of the bag of shot. He 


came at me with pretended fury, made some 
smart bangs and thrusts, which I parried, 
and then explained to me that I had ‘cooked 
his grandfather,’ and that if I did not come 
down handsome in the way of damages, 
deeply as he might regret the necessity, his 


own credit and the law of muru compelled 
| him either to sack my house or die in the 
'attempt. I was glad enough to prevent 
either event by paying him two whole bags 
of shot, two blankets, divers fishhooks, and 
certain figs of tobacco, which he demanded. 
I found that I had really and truly committed 
I had on a journey 


a most horrid crime. 


made a fire at the foot of a tree, in the top 
of which the bones of my friend’s grandfather 
had once been deposited, but from which 
they had been removed ten years before ; 
the tree caught fire and had burnt down: 
and I, therefore, by a convenient sort of 
figure of speech, had roasted his grandfather 
and had to pay the penalty accordingly.” 
The ordinary Maorian could not buy him- 
self off as this pakeha (foreigner) did, even 
if he desired to. Ina genuine case of muru, 
there were certain well-defined rules to be 
‘followed. Take, for example, the case of 
the burnt child. The first to take action in 
the matter was the family of the mother — 
the child being held to belong to the family 
of the mother than of the father. 
Their resentment against the unfortunate 


more 


parent would seem to have been for his al- 
lowing an incipient warrior, of whom he had 
the rearing, to be so injured. To permit 
such a matter to pass unnoticed would be 
| an insult to all concerned, for it would mark 
'them among their tribe as persons of no 
importance. Clearly, to maintain the stand- 
ing of both families, the father must be 
murued. His brother-in-law took the mat- 
ter in hand and mustered a strong party. 
A messenger was dispatched to the offender 
to announce their coming. ‘Is it to be a 
great muru?” inquired the victim. ‘ Yes,” 
said the messenger, “it is to be a very great 
| muru indeed.” With a heart bounding with 
delight, the man got ready to be “ licked.” 
So pleased was he at the prospect that he 
took the trouble to prepare a feast of his 
best things for those who were coming to 
punish him. 

When the muruing party arrived he seized 
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his finest spear and went out to meet it. 
Every man was armed. His brother-in-law 
advanced threateningly and gave the cry, 
“Stand up! — stand up! I will kill you 
this day!” He and the defendant then en- 
gaged in what appeared to be a combat to 
the very death. But there must be no kil- 
ling, for that was against the law of muru. 
Neither was it proper for the defendant to 
worst his assailant, though it was quite cor- 


rect for him to make a good show of defense. 
At the first sign of blood the duel was over. 
Then the brother-in-law roared, ‘‘ Murua! 
murua! murua!” and the sacking of the 
house was begun. ‘The raiders appropriated 
pretty nearly everything that was movable 
and divided the loot among themselves. 

For lesser offenses a limited quantity of 
goods was taken; for greater, not only was 
all the offender’s property removed but his 
He then became | 
the honored guest of his plunderers, and so 
remained, supported by them, until by his 
labor or the muru of somebody else, he had 
accumulated sufficient property to start 
housekeeping once more for himself. 

It will be seen from the foregoing that 
the law of muru rendered the country in 
which it held force essentially communistic. 
No man could count his possessions his own 
except for the day; the next they might be 
his no longer. A traveler relates that he 
saw a nice coat, which a native had procured 
from the captain of a trading schooner, pass 
through the hands and over the backs of six 
different owners in the space of a single 
month, and return considerably the worse 


house was burnt.as well. 





for wear to the original purchaser, all these 
transfers having been made by the lawful 
process of muru. For any holder of it to | 
have offered objection to its being taken 
from him would have been a gross breach | 
of etiquette. | 
As before stated, as far as the law of muru | 
was concerned a blunder was more impor- 
tant than acrime. If a man killed another 


by accident, he would be murued; if the 


killing was intentional, the act would be con- 


sidered either very meritorious or of no con- 
sequence whatever. Thus, if a man killed his 
own slave, it was nobody’s business but his 
own; if he killed a man belonging to another 
tribe, he had only to declare that he did it 
in revenge for some aggression, either recent 
or traditional, by the victim’s people, and 
all his own tribe would praise him and de- 
fend him to the death. What was held to 
be murder was the malicious destruction of 
a member of one’s own tribe. This was of 
very rare occurrence, and usually went un- 
punished, the murderer taking refuge with 
his own relations, who were bound to protect 
him by every means in their power. 

I conclude this brief and imperfect sketch 
of the Maori law with a story or two which 
will further illustrate its workings. A young 
Maori chief named Mawea lived with his 
handsome wife on the outskirts of a village. 
One day while Mawea was absent from home 
attending an assembly of his people, his wife 
eloped with a young chief from a neighbor- 
ing tribe. The injured husband had two 
courses open to him; he could go to his 
people and with fiery eloquence demand 
that they fight the robber’s tribe to regain 
possession of his bride; or else he could 
approach them mournfully and quietly re- 
late his trouble, in which case he well knew 
what would happen. He chose the latter 
course. His case was discussed for an hour 
or so by the leading men of the village, and 
he was told to return to his home, with the 
assurance that the matter would be attended 
to on the following day. The next morning 
a@ muru party arrived and he was gratified 
to see that it numbered fully fiftymen. He 
went out and paraded with seeming defiance 
up and down in front of his dwelling, hold- 
ing in his hand a formidable looking blud- 
geon, which, however, was really very harm- 
less, being made of a flax stalk, and as light 
as cork. The preliminaries, part of which 
was a long address, being over, the leader 
gave the signal and three stalwart fellows of 
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the muru party moved to the attack. Mawea 
met them with several vigorous blows, and 
they drew back, pretending to be very much 
hurt. Then a dozen others rushed forward 
with solid clubs and felled the young chief 
to the ground. When they had finished 
with him, he lay bathed in blood and almost 
Stripping off his clothes as part 
of their plunder, they ran into the house 
and sacked it from top to bottom, after which 
they set it on fire and stood by until it was 
totally consumed. Then breaking down the 
fences and smashing gates, to complete their 


insensible. 


work of destruction, they shouldered their 


newly acquired property and marched away, | 


leaving their victim naked and bleeding 
where he had fallen. An hour or so later, 
when Mawea had revived sufficiently to re- 
alize how greatly he had been honored, 
a neighbor who had come up remarked, 
“This is a very bad work indeed.” “Bad,” 
said he, “no, no! very, very good work. 
You bad 
wife.” 

One of the last cases of muruing was the 
following, in which the culprit seems to have 
gotten the benefit of both the old order of 
things and the new. A chief stole a pair of 
scissors from a pakeha and was tried by a 
magistrate and sent to jail for fourteen days. 
His neighbors were offended at this, deeming 
that the punishment overmatched the crime. 
In their view the unmerited ignominy which 
was thus cast upon the prisoner could only 
be expiated by a muru. Accordingly, after 


must remember I had a very 


notifying the chief's wife, they murued his 
estate in a most complete and complimentary 
“ Thus,” remarks the original nar- 
rator, humorously, *‘thus was the heart of 
that captive chief made glad in the loneliness 
of his prison cell, by the thought that, in his 
absence, his friends would not permit his 
affairs to suffer from neglect.” 

Concerning the passing of this singular 
Maori law, Judge Maning, who spent many 
years in New Zealand, wrote in the early 
sixties as follows: ‘‘I think the reason that 
the muru is so much less practiced than for- 
merly, is the fact that the natives are now 
better supplied with the necessaries and 
comforts of life than they were many years 
ago, especially iron tools and utensils; and 
in consequence the temptation to plunder is 
proportionately decreased. When I first 
saw the natives, the chance of getting an axe 
or a spade by the summary process of muru, 
or —at a still more remote period — a few 
wooden implements or a canoe, was so great 
a temptation, that the lucky possessor was 
continually watched by many eager and ob- 
servant eyes, in hopes to pick a hole in his 
coat, by which the muru might be legally 
brought to bear upon him. I say legally, 
for the natives always tried to have a suffi- 
cient excuse; and I absolutely declare, odd 
as it may seem, that actual, unauthorized, 
and inexcusable robbery or theft was less 
frequent than in any country I have ever 
been in, though the temptation to steal was 


manner. 








a thousandfold greater.” 
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AN ANCIENT CONVEYANCE OF LAND. 


By Davip WERNER AMRAM. 


HE twenty-third chapter of Genesis is 
of peculiar interest, not only because 
it contains a record of an ancient convey- 
ance of land, perhaps the most ancient of 
which we have any knowledge, but also be- 
cause of the still more interesting fact that 
the entire method of transfer, even the formal 
words by which the purchaser obtained title, 
are there given. We can, by reading this 
chapter and by the exercise of a little 
imaginative power, reproduce a mental pic- 
ture of the formalities by which Abraham 
became the owner of the burial place of 
Makhpelah. 

Sarah, the wife of Abraham, died at the 
advanced age of one hundred and twenty- 
seven years, in the city of Hebron. Abra- 
ham, the roving chieftain, now found him- 
self among strangers, with no proper place 
wherein to bury his dead. After the first pang 
of mourning had passed, Abraham “ arose 
from before his dead” and went down to 
the gate of the city, where the elders of the 
Hittites, the heads of the houses, were sit- 
ting in council, for the purpose of deciding 
matters of common weal, or perhaps for the 
purpose of sitting in judgment upon some 
public offense or some dispute between 
neighboring chieftains. For the gate of the 
city was the great gathering place, where 
the public market was held, where justice 
was dispensed and where the elders sat in 
council. 

There sat the council of the elders of the 
Hittites, who at that time possessed the city 
of Hebron and the surrounding country. 
Abraham approached them and, being recog- 
nized as a mighty chieftain among them, 
was invited, although a stranger, to a seat 
in their council. After the preliminary 
courtesies were exchanged, 


of greeting 





Abraham said unto the council, “I am a 
stranger and a sojourner with you; give me 
a possession of a burying place with you, 
that I may bury my dead out of my sight.” 
The chieftains of the Hittites courteously 
replied to Abraham: “ Hear us, my lord, 
thou art a mighty prince of God among us; 
in the choice of our sepulchres bury thy 
dead; none of us shall withhold from thee 
his sepulchre, but that thou mayest bury 
thy dead.” 

Touched by this courteous address and 
generous offer, Abraham arose from his 
place amid the chieftains and bowed himself 
to them, the representatives of the people 
of the land, and said: ‘‘If it be your mind 
that I should bury my dead out of my sight, 
hear me, and entreat for me to Ephron, the 
son of Zokhar, that he may give me the 
cave of Makhpelah. So far Abraham took 
advantage of the generous outburst of the 
chieftains, ‘“‘in the choice of our sepulchres 
bury thy dead,” but the noble pride of 
Abraham, who had refused to take “ from a 
thread even to a shoe latchet” belonging to 
the King of Sodom, again asserted itself, and 
he added, “ for the full price let him give it 
to me in the midst of you for a possession 
of a burying place.” 

Ephron was present at the council, and, 
not to be outdone in generosity, he said, 
“Nay, my lord, hear me; the field I give 
thee, and the cave that is therein I give it 
thee, in the presence of the sons of my 
people I give it thee; bury thy dead.” But 
Abraham bowed again and repeated his 
desire to pay the price of the field. Ephron 
then said: “A piece of land worth four 
hundred shekels of silver, what is that be- 
twixt thee and me? Bury, therefore, thy 
dead.” Abraham took the hint and with- 
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out further parleying weighed out the silver 


which Ephron had named in “current money | 
with the merchant.” At the city gate, where | 
all public transactions were consummated, | 
the scale bearer, who was a regular public | 


official, was always within call. 

This incident of the purchase of the field 
by Abraham must be understood as having 
taken place as part of the regular business 


of the day, and when it was finished the | 


elders probably took up some other matter 
that came before them. The exchange of 
compliments and the and 
refusals may have been mere courtesies, but 
they have the air of being something more 
than that. 
formality which, in those days of strict adher- 


several offers 


ence to formality was deemed an essential pre- 
liminary to the consummation of the bargain. 
Then follows the recital of the convey- 


ance in formal words, such as a scrivener | 


might have written down at the time if a 
written record had been kept. 
exact and particular, careful to include all 
that had been sold, and repeating the essen- 
tial points, the record states: 


In words 


They may have been a regular | 


‘““So the field | 


of Ephron, which was in Makhpelah, which 
was before Mamré, the field and the cave 
which was therein and all the trees that 
were in the field, that were in all the borders 
thereof round about, were made sure unto 


_ Abraham for a possession in the presence 


of the children of Heth, before all that went 
in at the gate of his city,” and the chapter 
closes with the repetition, ‘“‘ And the field 
and the cave that is therein were made sure 
unto Abraham for a possession of a burying 
place by the children of Heth.” 

The formal of this record must 
delight a modern conveyancer who appre- 
ciates the necessity for the formal and tech- 
nical methods which to the average layman 
appear intolerably prolix. It will be noticed 
that the field is first ‘‘made sure” unto 
Abraham “‘ zz the presence of the children of 
Heth,” and in the last verse it is ‘‘ made 
sure” unto him ‘‘ dy the children of Heth.” 
It required the consent of the people to 
the transfer which was made by one of 
them, and it was this consent thus publicly 
given which gave validity to the act of 
conveyance. 


terms 












































CURRENT TOPICS. 


ENGLISH AS SHE IS WRITTEN. — The city coun- 
cil of Cape May undertook to limit the speed of street 
cars in that city. This is the way they did it: 

«« Sec. 1. Be it ordained and enacted by the in- 
habitants of the city of Cape May, in council assem- 
bled, and it is hereby enacted by the authority of the 
same, that hereafter all passenger cars operated by 
trolley or electric power within the limits of the city 
of Cape May shall not run at a speed greater than 
six miles per hour within said city limits.” 

Construed according to the rules of grammar, this 
simply means that the companies must not propel all 


some of them may run faster. 


Waller v. Sikes, 120 N.C. 231. There the clerk 
of the court certified ‘* that two hundred electors of 
said county did not sign said petition.” That may 
have been true, and yet the petition may have been 
signed by two hundred electors of the county. 


AUTOGRAPHS. — There is much good reading in a 
sale catalogue of autographs. It seems that the dis- 
tinction or worth of the writer is no measure of the 
commercial value of his handwriting. This painful 
fact is demonstrated in a very recent catalogue of 
autographs on sale by William Evarts Benjamin, of 
New York. Here the public are offered the hand- 
writing of royalty and commoners, including all kinds 
and conditions, and every degree of worth and worth- 
lessness, virtue and vice, genius and stupidity, at 
prices within the reach of all — if their arms are long 
enough. On the first page we find a note of a ‘+ Rare 
Peter Stuyvesant Document,” at $150, while just below 
we see letters from twenty-six modern actors at just 
half the money. Certainly Peter was not much of an 
actor, and any one of the male actors would have 
made just as good a governor — Barnaby a much 
better one. Turning the page we find the << mar- 
tyred ” Charles I at $45, while the great Protector 
is thought worth only $40. You can get all four of 
the English Georges for $15. Albert Edward, Prince 


of Wales, may be had on mourning-paper, speaking 


| 











of the health of his princess, for $8.50; probably : 
he had written something of the fragrant “ Lily” i 

would have been worth much more. It is a pity that 
no price is affixed to Henry IV of France, perhaps 
because it is priceless (but so is Charles the Merry, 
| of England, who founded many ignoble houses). 

| The signature of the greatest man of all history, Na- 
poleon I, is cheap at $15, but then he was only first 
consul, and if you want Maximilian I, of Mexico, you 
must lay down $25. Wellington is valued at one- 
tenth of Napoleon, which is just about right. Bis- 
marck, thanking a lady tor poetical congratulations 
on his birthday, is reasonable at $9, considering the 


: ‘ : _booF™ | effort it must have cost him to read the poetry. 
their cars faster than six miles, but by implication : 


Barnum, as well known in his lifetime as any man in 


, : : 2 | the world, costs only fifty cents, while Brigham 
In connection with this, read the election case of | : ; 


Young costs ten times as much. Art comes high: 
Joshua Reynolds at $20 and Wagner at $15, are 
examples. Philanthropy rules low: ‘+ Gerrit Smith, 
distinguished philanthropist, temperance advocate 
and abolitionist, gave away nearly 200,000 acres of 
his estate to the poor ” — fifty cents. (A note from 
Ada Rehan, asking a friend to drive, is quoted at 
twice as much.) But if the philanthropist had the 
bad luck to be hanged he is set down at fifty times 
as much — John Brown, of Ossawatomie, at $25. 

There are few legal autographs in the list, — 
Franklin Pierce, more of a lawyer than a president, 
is quoted at $5; and McKinley, more of a president 
than a lawyer, at $2. Brougham, asking an actress to 
write him an order for a box, is well worth $1. Eleven 
pieces of Henry Wheaton may be had for $3, Chan- 
cellor Walworth for $1, Theodore Sedgwick (1778), 
for $3, Albert Pike, for $3.50 — but he wrote poetry. 
The richest man in the world, Rothschild, is worth 
only $1, while the ragged Rousseau comes at $7.50 
(but then the banker’s signature on a current check 
would be worth more). 

But none of the foregoing worthies, except wooden- 
legged Peter, seem to be ‘in it” with literary people, 
especially when they write about love affairs. Thus, 
a mawkish love letter from Keats to Fanny Brawne, 
avowing his hatred of the world, and wishing «I 
could take a sweet poison from your lips to send me 
out of it,” is held at $175; and a letter from Mar- 
guerite de Valois, author of the dull but very much 
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off-color «*Heptameron,” cannot be had for less than 
$250, the highest price quoted in the list. A letter 
from the French painter, Meissonier, expressing 
‘* impatience to see the proof,” is put down at $5, 
but if Mr. Benjamin wants letters from us expressing 
impatience oz seeing the proofs, we dare say he can 
have any number from our publishers for fifty cents 
apiece. 

NEGLIGENCE CAsEs. — The most prolific source of 
litigation in this country is alleged negligence. Our 
courts are loaded down with this class of suits, many 
of which are the merest and most barefaced experi- 
ments to test the patience of judges and the gullibil- 
ity of juries, and generally they are waged against 
corporations. A minor cause of the enormous 
number of such cases is the greed of lawyers who 
take them ‘‘on spec,” as Messrs. Dodson & Fogg 
took the famous case of Bardell v. Pickwick. The 
Chairman has been informed by a judge of the Su- 
preme Court of New York that on the Brooklyn cal- 
endar alone are nearly two thousand negligence cases 
now pending for trial, of which it is asserted that 
some fifteen hundred, brought by one lawyer, are 
waged on the commercial basis above mentioned. 
This practice is legal in New York, and certain law- 
yers have made great fortunes out of it. So crying 
has become the evil that an appeal to the court of 
appeals in that State has been restricted and hedged 
about by the amended Constitution. If one had time, 
industry and patience enough he might construct a 
very amusing chapter on preposterous claims of this 
description. By way of example, reference may be 
made to two recent ones in New York, both of them, 
oddly enough, concerning horses. In Magilton v. 
N. Y. Central, etc., R. Co., 11 App. Div. 373, the 
plaintiff's horse strayed from his pasture on the de- 
fendant’s track, through an open gate, and was 
killed. The gate, constructed by the defendant, had 
sagged, to the knowledge of the plaintiff, and the 
court, on appeal, held that it was his duty to see that 
it was kept in such repair that it could readily be 
fastened and kept fast, or at all events it was for a 


! 
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jury to say whether he was not negligent in exposing | 
his horse to this manifest danger. But the funny | 


part was this: the plaintiff gave evidence that flies 
bite horses in August, and that horses, in conse- 
quence, rub their necks and bodies against fences, 
and have a propensity to bite the boards of gates and 
fences, and gave evidence of the marks of horses’ 
teeth on the top board of this gate. The defendant 
asked the court to charge that the jury was not justi- 
fied in finding that the gate was opened by such rub- 
bing or biting, but the court refused, and this was 
held error. The court said it might also have been 
done by design, by carelessness or by a tramp. 


The other case is Roblee v. Town of Indian Lake, 
11 App. Div. 435. The plaintiff, traveling on a nar- 
row corduroy road, along the edge of a lake in the 
wilderness of northern New York, a wave came in 
from the lake upon the horses’ feet, and frightened 
them so that they plunged into a swamp on the 
other side of the road and ran away, and injured 
the plaintiff. The plaintiff claimed that there should 
have been a barrier on the lake side to prevent the 
influx of the waves, and a fence on the other. The 
plaintiff was non-suited on his opening —a very un- 
usual procedure — but the general term awarded him 
a new trial. Two of the five judges dissented, one 
of them asserting that this court ** should not forget 
that the law bas regard to the fitness of things, and 
thus should hold that a wilderness road is good 
enough for a wilderness.” So we should think. Men 
should not expect a Central Park road in the Adiron- 
dack woods. 

SiR FRANK Lockwoop.— Those American law- 
yers who met this brilliant and versatile gentleman 
on his visit to this country with Lord Chief-Justice 
Russell will grieve to learn of his recent death at the 
untimely age of fifty-one. Seldom has an eminent 
advocate so attached himself to his fellows by force 
of his beautiful personal qualities. He was one of 
the few men with that enviable temperament that 
could carry him through the strenuous strife of many 
law trials without becoming embittered and without 
embittering others. He seems to have been regarded 
by his brethren as quite saz generis. The tributes 
paid to his memory by the judges and his brethren at 
the bar are remarkably heartfelt and glowing. The 
‘* London Law Journal” says editorially : — 

‘* The sudden death of Sir Frank Lockwood leaves 
the world of English law, politics, and public life the 
poorer. Without pre-eminent legal knowledge or 
acquirements he gained a place peculiarly his own, 
and held it without a rival by his great forensic gifts, 
his insight into human character, his simple upright- 
ness and goodness of heart, and his brilliant wit 
which never left a sting behind it. It is difficult to 
think of the Law Courts without him. The legal 
profession is often reproached as unduly critical and 
censorious in regard to its members, and no doubt 
these qualities are fostered by the mental habits 
which lawyers are compelled to form. Could there 
be more striking and convincing evidence of the 
unique position which Sir Frank Lockwood held at 
the bar than the fact that the chorus of regret which 
his untimely death has elicited has not been marred 
by a single note of derogatory criticism?” 

He possessed the literary and artistic faculties in a 
large measure. Of this. the «* Law Journal ” says : — 

‘¢ His powers as a caricaturist made him a welcome 
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guest in artistic circles; his keen sporting instincts 
made him a familiar figure in the world of sport, and 
rendered him a popular host at his country house 
near Scarborough ; and his early efforts on the stage 
and the deep interest he took in the drama brought 
him the friendship of the leaders of the dramatic 
profession. His death has created in the social 
world a gap no Jess wide than it has created at the 
bar.” 

His address on Dickens, with a picture from his 
pencil of Sergeant Buzfuz, rests on our shelves and 
forms a pleasant reminder of this genial gentleman 
and charming companion. 
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NOTES OF CASES. 


AN INDISPUTABLE PROPOSITION. — The leading 
head-note to Dennis v. Dennis, 68 Conn. 186; 57 
Am. St. Rep. 95, is as follows: «+ « Habitual intem- 
perance’ is a condition; and when any person gets 
into that condition he is said to be * habitually intem- 
perate.”” Exactlyso. ‘*It is a condition and nota 
theory that confronts us.” Q. e.d. 


MENTAL SUFFERING. — We regret to see that the 
Iowa Supreme Court, in Mentzer v. Western Union 
Telegraph Co., 93 lowa, 752; 57 Am. St. Rep. 295, 
at last surrender themselves to the. ridiculous heresy 
that damages may be awarded for mental suffering on 
account of the negligent failure of a telegraph com- 
pany to deliver a message. There is little use in 
arguing the question, for a court that can bring itself 
to believe that damages for mental suffering are a 
proper part of the recovery for unintentional breach 
of contract will believe anything. This fantastic doc- 
trine was never dreamed of for fifty years, until the 
Texas court, which seems to dwell in the border-land 
of legal dreams, laid it down in the So Relle case 
(55 Tex. 308; 40 Am. Rep. 805). In the Iowa 
case the court try to cover themselves with the theory 
that the recovery may be either in contract or for 
wrong, under which theory a similar recovery might 
be justified for willful refusal to deliver stocks accord- 
ing to contract; and it may well be believed that the 
feelings of a stock speculator would be more deeply 
wounded by such a failure than by the loss of an op- 
portunity to be present at his mother’s funeral, The 
Iowa court essay to cite the authorities ro and con 
on this question. On their side they correctly array 
Texas, Tennessee, Indiana, Alabama, North Caro- 
lina, Kentucky, and wrongly Illinois: on the other 
side they cite a Federal circuit, Dakota, Kansas, 
Mississippi, Georgia, Missouri, Florida, Wisconsin, 
and Minnesota, but omit Ohio (Morton v. Western 
Union Telegraph Co., 53 Ohio St. 431; 53 Am. St. 
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Rep. 448) ; Arkansas, and two States which are prac- 
tically committed to the other doctrine (Wyman 7. 
Leavitt, 71 Maine, 227; 36 Am. Rep. 303; Mitchell 
v. Rochester Ry. Co., 151 N. Y. 107; 56 Am. St. 
Rep. 604). Most of the cases cited by the Iowa 
court, and the other courts agreeing with it, are those 


| of positive corporeal injury, or of trespass on lands or 








person, or of interference with another's right of some 
kind, in which such damages may properly be allowed ; 
as for wrongful ejection from a railway train, and in 
assault, like the famous case of the railroad conductor 
kissing the female passenger (Craker v. Chicago, etc. 
Ry. Co., 36 Wis. 657; 17 Am. Rep. 507); or that 
of the wrongful removal of a child’s body from the lot 
where the parent had buried it (Meagher v. Driscoll, 
99 Mass. 281; 96 Am. Dec. 759); or that of the 
unauthorized dissection of the dead body of the plain- 
tiff’s husband (Larson v. Chase, 47 Minn. 307; 28 
Am. St. Rep. 370); or that of seduction (Stevenson 
v. Belknap, 6 Iowa, 103 ; 71 Am. Doc. 392). In all 
such cases there is an exterior basis, on which to 
found damages for mental suffering, in the wrong 
done to, or outrage inflicted on, something else than 
the mere mind or affections. In other words, in such 
cases mental suffering may properly be regarded as 
an aggravation of the other injury. But such injury 
must always be willfully tortious, and not merely neg- 
ligent. The action for breach of promise of marriage 
is cited as an instance to sustain the rulings in ques- 
tion, but that is a case of intentional breach of a con- 
tract which deals not only with business, but with 
feelings. The domain into which the principle has 
been carried by these Southern and Western courts 
is too vague and boundless to form the proper dwel- 
ling-place of a legal doctrine. Carried to its legit- 
imate conclusion, it would justify a recovery for out- 
raged feelings in every case of intentional breach 
of contract. All the plaintiff would have to do would 
be to testify that the breach made him feel mad or 
bad, and the work is done. How bad or how mad 
would always be mere guesswork. A case of grief 
might easily be imagined so deep that it would result 
in chronic melancholy, as where an hysterical woman 
should be deprived of the satisfaction of attending 
the funeral of her sister-in-law (whom perhaps she 
had not seen for a generation) and observing how 
unbecoming weeds were to the other female relatives. 
Mental suffering is all very well as a fruit, when it 
legitimately hangs on a twig connected by a branch 
with a trunk proceeding from the soil; but if courts 
will make an independent tree of it, it will prove an 
unwholesome upas. We quite fully agree with the 
Minnesota court when it says that ‘the harvest of 
‘intolerable litigation’ which is being reached in 
Texas has not yet matured in those states” (Ala- 
bama, Kentucky, Tennessee, North Carolina and In- 
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diana), ‘* but certainly will if the doctrine is adhered 
to”; and there is a good deal of reason in its further 
statement, that «* The « Texas doctrine’ has been fa- 
vorably referred to in many of the more recent text- 
books, but the bench and bar will understand of how 
little weight as authority most of these books are, writ- 
ten, as they very frequently are, by hired professional 
bookmakers of no special legal ability, and who usu- 
ally are inclined to take up with the latest legal nov- 
elty for the same reasons that newspaper men are 
anxious for the latest news.” Some of these courts 
seek to justify their extravagance by applauding the 
‘+ elasticity ” of the common law, apparently forgetful 
that the law may be stretched until it becomes ‘+ too 
thin.” In an opinion of nine lines, the Ohio Supreme 
Court admirably and conclusively sums up the matter 
in question as follows: ‘* Mere mental pain and anx- 
iety are too vague for legal redress, where no injury 
is done to person, health or reputation.” “ The 
wisdom of the doctrine is well illustrated by the ex- 
perience of the courts that have departed from it.” 


THE MEaAsuRE OF DAMAGES. — There is some 
good reading in the current digests on the question 
whether damages are or are not excessive. The de- 
gree of sensibility of different courts is curiously con- 
trasted in such dry notes. Taking up the last digest 
our eyes fall at random on the holding, in Illinois, 
that a verdict for $3,500 for negligently causing the 
death of a girl four years old is excessive; while in 
the next paragraph the same court is reported as 
holding that a verdict of $3,000 for the death of a 
five-year-old boy is not excessive. Sex, one year, 
and $500 make this serious difference. The emo- 
tional Texas court, which originated the practice of 
awarding damages for mere mental suffering on ac- 
count of breach of contract, is recorded as deciding 
that a verdict for $700 for compelling a lady passen- 
ger with two small children to go aboard a dirty and 
filthy car in which there were men chewing, smoking 
and drinking, using indecent language, and singing 
indecent songs, and firing pistols, is not excessive 
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where she was frightened, made sick, and suffered 
physical and mental pain in consequence. Really it 
would seem worth while to be a woman to live in 
Texas. But the next paragraph casts some doubt on 
this. Weread: ‘* Recovery cannot be had by a hus- 
band for bodily or mental pain suffered by his wife 
through the negligence of a ticket agent in selling 
him tickets for her to the wrong station, where there 
is no direct proof thereof, and the circumstances are 
not such that it can be inferred that she suffered the 
same.” Suppose she did * suffer the same”; is the 
husband allowed to recover for that? We had sup- 
posed that his recovery in such cases was pretty gen- 
erally limited in this country to his loss of her services 
and society, and that she had a right to the balm for 
her own pains. Perhaps Texas is not so gallant as 
we had supposed. The idea of allowing a husband 
damages for his wife’s mental suffering is truly gro- 
tesque. It ought not to exist except in those rare 
instances where husband and wife are ‘‘of one 
mind.” 

Another Texas case of immeasurable damages is 
Texas & P. Ry. Co. v. Jones, 1 Am. Neg. Cases, 
Cur. Series, 531. Here the station master’s wife, 
apparently an over-virtuous woman, threw into the 
street the bundles of another woman who had come 
to take passage, and accused her of having undressed 
before men and stolen a pair of scissors from her. 
This was in the presence of the husband, who made 
no attempt to stay the flow of his wife’s language, 
probably knowing it would be impracticable. For 
this, and the consequent mental suffering and sick- 
ness and bodily pain, a jury assessed the corporation 
in the sum of $450. No comment was made on the 
amount of the damages, and the court got over the 
point that there was no proof of bodily injury by 
the fact that the charge of the judge was conditioned 
on the finding of it by the jury. Such a verdict is 
simply ridiculous, and if the suit had been between 
the two women no such amount would have been 
awarded or tolerated. It is apparent that Texas is 
the State to which all extremely sensitive persons 
should emigrate. 
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FACETIZ. 


« Don’r you want to be a Christian ?”’ a Sunday- 
school teacher asked one of the members of her 
class. 

«« No, ma’am,”’ was the ready response. ‘“ My 
papa wants me to be a lawyer.” 


“An!” said the blustering lawyer, whose client 
had just been acquitted. ‘ Now that it’s all over, 
would you mind telling me how you reached your 
verdict ?” 

“Certainly,” replied the juryman. 
sure that if he had been guilty he wouldn’t have 
hired you to defend him.” 


In a case before a green and newly-appointed 
Georgia justice, the jury couldn’t arrive at a 
decision, and the bailiff reported as follows : 

“The jury is hung, yer honor.” 

“Who hung ’em?” asked the justice, in an 
excited voice: “Who dares ter hang anybody 
without my say-so? Bring the culprits before 
me, an’ J’ll lynch ’em all by law!” 


Ar a New England society dinner some years 
ago, Mark ‘Twain had just finished a piquant 
address when Mr. Evarts arose, shoved both of 
his hands down into his trousers pockets, as was 
his habit, and laughingly remarked : “ Doesn’t it 
strike this company as a little unusual that a pro- 
fessional humorist should be funny?” Mark 
Twain waited until the laughter excited by this 
sally had subsided, and then drawled out; 
“Doesn't it strike this company as a little 
unusual that a lawyer should have his hands in 
his own pockets?" 





“We felt | 





A CERTAIN eminent judge who was recently 
re-elected, when he was asked about the facility 
with which he turned from one case to another, 
replied “That he had learned that from what he 
saw at a baptism of colored people when he was 
a boy. The weather was very cold, so that to 
immerse the candidates they were obliged to cut 
away the ice. It befell that when one of the 
female converts was dipped back in the water, 
the cold made her squirm about, and in a mo- 
ment she had slipped from the preacher’s hands 
and was down the stream under the ice. The 
preacher, however, was not disconcerted. Look- 
ing up with perfect calmness at the crowd on the 
bank, he said: ‘Brethren, this sister hath de- 
parted — hand me down another.’ ” 


Mr. Justice MAULE once went on circuit with 
Judge Coleridge in a part of the country where 
the high sheriff was a shy and modest man and 
very much alarmed at having to entertain his 
cynical lordship. Coming home in his coach 
with the two judges, he thought it his duty to 
make conversation for them. He observed that 
he hoped there would be better weather, as the 
moon had changed. “ And are you such a fool, 
Mr. Jones, as to imagine that the moon has any 
effect on the weather?” said Maule. “ Really, 
Brother Maule,” said Coleridge, who was polite- 
ness itself, “you are very hard upon our friend, 
For my part I think the moon has a considerable 
effect upon it.” “ Then,” said Maule, “ you are 
as great a fool as Jones is.” After which, con- 
versation in the sheriff’s carriage languished. 


Once, when Joseph H. Choate had on the 
rack a well-known manipulator of bankrupt rail 
way properties, he suddenly asked: “ Were you 
interested in the trial of Dr. Briggs for heresy?" 
“No!” was the answer. Choate passed to other 
subjects; but the witness, as he left the stand, 
paused at Choate's seat, and remarked in an in 
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off-color «‘Heptameron,” cannot be had for less than 
$250, the highest price quoted in the list. A letter 
from the French painter, Meissonier, expressing 
‘* impatience to see the proof,” is put down at $5, 
but if Mr. Benjamin wants letters from us expressing 
impatience oz seeing the proofs, we dare say he can 
have any number from our publishers for fifty cents 


apiece. 


NEGLIGENCE CASES. — The most prolific source of 
litigation in this country is alleged negligence. Our 
courts are loaded down with this class of suits, many 
of which are the merest and most barefaced experi- 
ments to test the patience of judges and the gullibil- 
ity of juries, and generally they are waged against 
corporations. A minor the enormous 
number of such cases is the greed of lawyers who 
take them ‘on spec,” as Messrs. Dodson & Fogg 
took the famous case of Bardell v. Pickwick. The 
Chairman has been informed by a judge of the Su- 
preme Court of New York that on the Brooklyn cal- 
endar alone are nearly two thousand negligence cases 
now pending for trial, of which it is asserted that 
some fifteen hundred, brought by one lawyer, are 
waged on the commercial basis above mentioned. 
This practice is legal in New York, and certain law- 
So crying 


cause of 


yers have made great fortunes out of it. 
has become the evil that an appeal to the court of 
appeals in that State has been restricted and hedged 
about by the amended Constitution. If one had time, 
industry and patience enough he might construct a 
very amusing chapter on preposterous claims of this 
description. By way of example, reference may be 
made to two recent ones in New York, both of them, 
oddly enough, concerning horses. In Magilton v. 
N. Y. Central, etc., R. Co., 11 App. Div. 373, the 
plaintiff's horse strayed from his pasture on the de- 
fendant’s track, through an open gate, and was 
killed. The gate, constructed by the defendant, had 
sagged, to the knowledge of the plaintiff, and the 
court, on appeal, held that it was his duty to see that 
it was kept in such repair that it could readily be 
fastened and kept fast, or at all events it was for a 
jury to say whether he was not negligent in exposing 
his horse to this manifest danger. But the funny 
part was this: the plaintiff gave evidence that flies 
bite horses in August, and that horses, in conse- 
quence, rub their necks and bodies against fences, 
and have a propensity to bite the boards of gates and 
fences, and gave evidence of the marks of horses’ 
teeth on the top board of this gate. The defendant 
asked the court to charge that the jury was not justi- 
fied in finding that the gate was opened by such rub- 
bing or biting, but the court refused, and this was 
-held error. The court said it might also have been 
done by design, by carelessness or by a tramp. 


1 


The other case is Roblee v. Town of Indian Lake, 
11 App. Div. 435. The plaintiff, traveling on a nar- 
row corduroy road, along the edge of a lake in the 
wilderness of northern New York. a wave came in 
from the lake upon the horses’ feet, and frightened 
them so that they plunged into a swamp on the 
other side: of the road and ran away, and injured 
the plaintiff. The plaintiff claimed that there should 
have been a barrier on the lake side to prevent the 
influx of the waves, and a fence on the other. The 
plaintiff was non-suited on his opening —a very un- 
usual procedure — but the general term awarded him 
a new trial. Two of the five judges dissented, one 
of them asserting that this court ‘+ should not forget 
that the law has regard to the fitness of things, and 
thus should hold that a wilderness road is good 
enough for a wilderness.” So we should think. Men 
should not expect a Central Park road in the Adiron- 
dack woods. 


Sirk FRANK Lockwoop. — Those American law- 
yers who met this brilliant and versatile gentleman 
on his visit to this country with Lord Chief-Justice 
Russell will grieve to learn of his recent death at the 
untimely age of fifty-one. Seldom has an eminent 
advocate so attached himself to his fellows by force 
of his beautiful personal qualities. He was one of 
the few men with that enviable temperament that 
could carry him through the strenuous strife of many 
law trials without becoming embittered and without 
He seems to have been regarded 
The tributes 


embittering others. 
by his brethren as quite saz generis. 
paid to his memory by the judges and his brethren at 
the bar are remarkably heartfelt and glowing. The 
‘*London Law Journal” says editorially : — 

‘¢ The sudden death of Sir Frank Lockwood leaves 
the world of English law, politics, and public life the 
poorer. Without pre-eminent legal knowledge or 
acquirements he gained a place peculiarly his own, 
and held it without a rival by his great forensic gifts, 
his insight into human character, his simple upright- 
ness and goodness of heart, and his brilliant wit 
It is difficult to 
The legal 


which never left a sting behind it. 
think of the Law Courts without him. 
profession is often reproached as unduly critical and 
censorious in regard to its members, and no doubt 
these qualities are fostered by the mental habits 
which lawyers are compelled to form. Could there 
be more striking and convincing evidence of the 
unique position which Sir Frank Lockwood held at 
the bar than the fact that the chorus of regret which 
his untimely death has elicited has not been marred 
by a single note of derogatory criticism?” 

He possessed the literary and artistic faculties in a 
large measure. Of this the «* Law Journal ” says : — 

‘¢ His powers as a caricaturist made him a welcome 
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guest in artistic circles; his keen sporting instincts 
made him a familiar figure in the world of sport, and 
rendered him a popular host at his country house 
near Scarborough ; and his early efforts on the stage 
and the deep interest he took in the drama brought 
him the friendship of the leaders of the dramatic 
profession. His death has created in the social 
world a gap no less wide than it has created at the 
bar.” 

His address on Dickens, with a picture from his 
pencil of Sergeant Buzfuz, rests on our shelves and 
forms a pleasant reminder of this genial gentleman 
and charming companion. 


—— -- os —— 


NOTES OF CASES. 

AN INDISPUTABLE PROPOSITION. The leading 
head-note to Dennis 7. Dennis, 68 Conn. 186; 57 
Am. St. Rep. 95, is as follows: ++ « Habitual intem- 
perance’ is a condition; and when any person gets 
into that condition he is said to be + habitually intem- 


perate.”” Exactlyso. ‘It is a condition and nota 
theory that confronts us.” Q. e. d. 
MENTAL SUFFERING. — We regret to see that the 


lowa Supreme Court, in Mentzer v7. Western Union 
Telegraph Co., 93 Iowa, 752; 57 Am. St. Rep. 295, 
at last surrender themselves to the ridiculous heresy 
that damages may be awarded for mental suffering on 
account of the negligent failure of a telegraph com- 
pany to deliver a message. There is little use in 
arguing the question, for a court that can bring itself 
to believe that damages for mental suffering are a 
proper part of the recovery for unintentional breach 
of contract will believe anything. This fantastic doc- 
trine was never dreamed of for fifty years, until the 
Texas court, which seems to dwell in the border-land 
of legal dreams, laid it down in the So Relle case 
(55 Tex. 308; 40 Am. Rep. 805). In the Iowa 
case the court try to cover themselves with the theory 
that the recovery may be either in contract or for 
wrong, under which theory a similar recovery might 
be justified for willful refusal to deliver stocks accord- 
ing to contract; and it may well be believed that the 
feelings of a stock speculator would be more deeply 
wounded by such a failure than by the loss of an op- 
portunity to be present at his mother’s funeral, The 
Iowa court essay to cite the authorities fro and con 
on this question. On their side they correctly array 
Texas, Tennessee, Indiana, Alabama, North Caro- 
lina, Kentucky, and wrongly Illinois; on the other 
side they cite a Federal circuit, Dakota, Kansas, 
Mississippi, Georgia, Missouri, Florida, Wisconsin, 
and Minnesota, but omit Ohio (Morton v. Western 
Union Telegraph Co., 53 Ohio St. 431; 53 Am. St. 


Rep. 448) ; Arkansas, and two States which are prac- 
tically committed to the other doctrine (Wyman ~. 
Leavitt, 71 Maine, 227; 36 Am. Rep. 303; Mitchell 
v. Rochester Ry. Co., 151 N. Y. 107; 56 Am. St. 
Rep. 604). Most of the cases cited by the Iowa 
court, and the other courts agreeing with it, are those 
of positive corporeal injury, or of trespass on lands or 
person, or of interference with another's right of some 
kind, in which such damages may properly be allowed ; 
as for wrongful ejection from a railway train, and in 
assault, like the famous case of the railroad conductor 
kissing the female passenger (Craker v. Chicago, etc. 
Ry. Co., 36 Wis. 657; 17 Am. Rep. 507); or that 
of the wrongful removal of a child’s body from the lot 
where the parent had buried it (Meagher v. Driscoll, 
99 Mass. 281; 96 Am. Dec. 759); or that of the 
unauthorized dissection of the dead body of the plain- 
tiff’s husband (Larson v. Chase, 47 Minn. 307; 28 
Am. St. Rep. 370); or that of seduction (Stevenson 
v. Belknap, 6 Iowa, 103; 71 Am. Doc. 392). In all 
such cases there is an exterior basis, on which to 
found damages for mental suffering, in the wrong 
done to, or outrage inflicted on, something else than 
the mere mind or affections. In other words, in such 
cases mental suffering may properly be regarded as 
an aggravation of the other injury. But such injury 
must always be willfully tortious, and not merely neg- 
ligent. The action for breach of promise of marriage 
is cited as an instance to sustain the rulings in ques- 
tion, but that is a case of intentional breach of a con- 
tract which deals not only with business, but with 
feelings. The domain into which the principle has 
been carried by these Southern and Western courts 
is too vague and boundless to form the proper dwel- 
ling-place of a legal doctrine. Carried to its legit- 
imate conclusion, it would justify a recovery for out- 
raged feelings in every case of intentional breach 
of contract. All the plaintiff would have to do would 
be to testify that the breach made him feel mad or 
bad, and the work is done. ,How bad or how mad 
would always be mere guesswork. A case of grief 
might easily be imagined so deep that it would result 
in chronic melancholy, as where an hysterical woman 
should be deprived of the satisfaction of attending 
the funeral of her sister-in-law (whom perhaps she 
had not seen for a generation) and observing how 
unbecoming weeds were to the other female relatives. 
Mental suffering is all very well as a fruit, when it 
legitimately hangs on a twig connected by a branch 
with a trunk proceeding from the soil; but if courts 
will make an independent tree of it, it will prove an 
unwholesome upas. We quite fully agree with the 
Minnesota court when it says that ‘* the harvest of 
‘intolerable litigation’ which is being reached in 
Texas has not yet matured in those states ” (Ala- 
bama, Kentucky, Tennessee, North Carolina and In- 
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diana), ‘* but certainly will if the doctrine is adhered 
to”; and there is a good deal of reason in its further 
statement, that «* The « Texas doctrine’ has been fa- 
vorably referred to in many of the more recent text- 
books, but the bench and bar will understand of how 
little weight as authority most of these books are, writ- 
ten, as they very frequently are, by hired professional 
bookmakers of no special legal ability, and who usu- 
ally are inclined to take up with the latest legal nov- 
elty for the same reasons that newspaper men are 
Some of these courts 
seek to justify their extravagance by applauding the 


anxious for the latest news.” 


‘elasticity ” of the common law, apparently forgetful 
that the law may be stretched until it becomes ** too 
thin.” In an opinion of nine lines, the Ohio Supreme 
Court admirably and conclusively sums up the matter 
in question as follows: ‘* Mere mental pain and anx- 
iety are too vague for legal redress, where no injury 
is done to person, health or reputation.” + The 
wisdom of the doctrine is well illustrated by the ex- 
perience of the courts that have departed from it.” 


THE MEASURE DAMAGES. — There is some 
good reading in the current digests on the question 
whether damages are or are not excessive. The de- 
gree of sensibility of different courts is curiously con- 
trasted in such dry notes. Taking up the last digest 
our eyes fall at random qn the holding, in Illinois, 
that a verdict for $3,500 for. negligently causing the 
death of a girl four years old is excessive; while in 
the next paragraph the same court is reported as 
holding that a verdict of $3,000 for the death of a 
five-year-old boy is not excessive. 


OF 


Sex, one year, 
and $500 make this serious difference. The emo- 
tional Texas court, which originated the practice of 
awarding damages for mere mental suffering on ac- 
count of breach of contract, is recorded as deciding 
that a verdict for $700 for compelling a lady passen- 
ger with two small children to go aboard a dirty and 
filthy car in which there were men chewing, smoking 
and drinking 


g, using indecent language, and singing 


indecent songs, and firing pistols, is not excessive 





where she was frightened, made sick, and suffered 
physical and mental pain in consequence. Really it 
would seem worth while to be a woman to live in 


Texas. But the next paragraph casts some doubt on 
this. Weread: ** Recovery cannot be had by a hus- 


band for bodily or.mental pain suffered by his wife 
through the negligence of a ticket agent in selling 
him tickets for her to the wrong station, where there 
is no direct proof thereof, and the circumstances are 
not such that it can be inferred that she suffered the 
Suppose she did * suffer the same ”; 
husband allowed to recover for that? We had sup- 
posed that his recovery in such cases was pretty gen- 
erally limited in this country to his loss of her services 
and society, and that she had a right to the balm for 
her own pains. Perhaps Texas is not so gallant as 
we had supposed. The idea of allowing a husband 
damages for his wife’s mental suffering is truly gro- 


same.” is the 


tesque. It ought not to exist except in those rare 
instances where husband and wife are ‘:of one 
mind.” 


Another Texas case of immeasurable damages is 
Texas & P. Ry. Co. v. Jones, 1 Am. Neg. Cases, 
Cur. Series, 531. Here the station master’s wife, 
apparently an over-virtuous woman, threw into the 
street the bundles of another woman who had come 
to take passage, and accused her of having undressed 
before men and stolen a pair of scissors from her. 
This was in the presence of the husband, who made 
no attempt to stay the flow of his wife’s language, 
probably knowing it would be impracticable. For 
this, and the consequent mental suffering and sick- 
ness and bodily pain, a jury assessed the corporation 
in the sum of $450. No comment was made on the 
amount of the damages, and the court got over the 
point that there was no proof of bodily injury by 
the fact that the charge of the judge was conditioned 
on the finding of it by the jury. Such a verdict is 
simply ridiculous, and if the suit had been between 
no such amount would have been 
It is apparent that Texas is 


the two women 
awarded or tolerated. 


the State to which all extremely sensitive persons 
should emigrate. 
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FACETIZ. 


“ Don’r you want to be a Christian ?”’ a Sunday- 
school teacher asked one of the members of her 
class. 

“ec T ’ ’ 

No, ma’am,” was the ready response. 
papa wants me to be a lawyer.” 


““ My 


“An!” said the blustering lawyer, whose client 
had just been acquitted. ‘“ Now that it’s all over, 
would you mind telling me how you reached your 
verdict ?” 

“Certainly,” replied the juryman. “We felt 
sure that if he had been guilty he wouldn’t have 
hired you to defend him.” 


? 


IN a case before a green and newly-appointed 
Georgia justice, the jury couldn’t arrive at a 
decision, and the bailiff reported as follows : 

“The jury is hung, yer honor.” 

“Who hung ’em?” asked the justice, in an 
excited voice: “Who dares ter hang anybody 
without my say-so? Bring the culprits before 
me, an’ J’ll lynch ’em all by law!” . 


At a New England society dinner some years | 


ago, Mark Twain had just finished a piquant 
address when Mr. Evarts arose, shoved both of 
his hands down into his trousers pockets, as was 
his habit, and laughingly remarked: “ Doesn’t it 
strike this company as a little unusual that a pro- 
fessional humorist should be funny?” Mark 
Twain waited until the laughter excited by this 
sally had subsided, and then drawled out: 
“Doesn’t it strike this company as a 


little | 


unusual that a lawyer should have his hands in | 


his own pockets?” 





A CERTAIN eminent judge who was recently 
re-elected, when he was asked about the facility 
with which he turned from one case to another, 
replied “ That he had learned that from what he 
saw at a baptism of colored people when he was 
a boy. The weather was very cold, so that to 
immerse the candidates they were obliged to cut 
away the ice. It befell that when one of the 
female converts was dipped back in the water, 


| the cold made her squirm about, and in a mo- 





ment she had slipped from the preacher’s hands 
and was down the stream under the ice. The 
preacher, however, was not disconcerted. Look- 
ing up with perfect calmness at the crowd on the 
bank, he said: ‘Brethren, this sister hath de- 
parted — hand me down another.’ ” 


Mr. Justice MAULE once went on circuit with 
Judge Coleridge in a part of the country where 
the high sheriff was a shy and modest man and 
very much alarmed at having to entertain his 
cynical lordship. Coming home in his coach 
with the two judges, he thought it his duty to 
make conversation for them. He observed that 
he hoped there would be better weather, as the 
moon had changed. “ And are you such a fool, 
Mr. Jones, as to imagine that the moon has any 
effect on the weather?” said Maule. “Really, 
Brother Maule,” said Coleridge, who was _polite- 
ness itself, “you are very hard upon our friend. 
For my part I think the moon has a considerable 
effect upon it.” “ Then,” said Maule, “you are 
as great a fool as Jones is.” After which, con- 
versation in the sheriff’s carriage languished. 


Once, when Joseph H. Choate had on the 
rack a well-known manipulator of bankrupt rail- 
way properties, he suddenly asked: “Were you 
interested in the trial of Dr. Briggs for heresy?” 
‘“‘No!’’ was the answer. Choate passed to other 
subjects; but the witness, as he left the stand, 
paused at Choate’s seat, and remarked in an in- 
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dignant tone: “I fail to see, Mr. Choate, the 
purpose of your question about the Briggs heresy 
trial.”’ 


loud enough for the jury to hear, “I thought 


“Oh,” answered Choate, carelessly, but 


perhaps you were trying to break up the Presby- 
terian church so as to get a chance to reorganize 


it. 


NOTES. 


‘THE report that the hulk of the ‘* Osprey ”’ has 
been found, if it be true, affords the solution of 
what has been a mystery of the sea for more than 
twenty years. ‘The “ Osprey,” it will be remem- 
bered, was the strangely-rigged three-masted bark 
claimant de- 
he had been rescued from the wreck of 
the “ Bella.” History of his career, up to the 
time of that wreck and from the time he left the 


on which the Australian Tichborne 
clared 


have 
established his claim to the ‘Tichborne estate if he 


“Osprey,”” made a narrative which would 
could have proved that he had been rescued from 
This 
one missing link in his chain, however, made his 
The “Osprey” disap- 


the “ Bella” by the crew of the “ Osprey.” 


entire story worthless. 
peared in the latter part of the year 1875, and was 
not heard of again until a few days ago, when the 
well-known wrecker, Whitelaw, discovered on the 
coast of Vancouver Island the hull of a vessel on 
which could be made out the name “ Osprey.” 
It seems that this is the bark which ran into and 
sent to the bottom the steamship “ Pacific,’’ with 
all but three of her three hundred and odd souls, 
in the latter part of 1875, a short distance below 
Cape Flattery. 


Many stories are told relative to the illegibility 
of the penmanship of Rufus Choate, the famous 
It is said that he once openly congrat- 
the fact that “if he failed to 
get a living at the bar he could still go to China 


lawyer. 
ulated himself on 


and support himself by his pen; that is, by dec- 
orating tea-chests ! ”’ 

He once asked that a case might be postponed, 
The 
judge replied that the case was one in which 


owing to his engagement in another court. 


he might write out his argument. 

With a mock solemnity of countenance which 
he knew so well how to assume at a moment’s 
notice, he said : — 


““T write well, your honor, but slowly !” 
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‘This was too much for the judge and the as- 
bar, the 
prompt and unrestrained hilarity. 


sembled and courtroom echoed with 
There was not 
a lawyer present who had not more than once seen 
a specimen of what one of Mr. Choate’s friends 
called his “ wildcat’s tracks,” and the joke needed 


no explanation. 


A MopIFIED prohibition law is in force in many 
small places in Germany, where its regulations 
can be carried out better than in the large cities. 
Persons who neglect their families on account of 
drink, or who have been arrested repeatedly as 
“drunk and disorderly,” are denied the privilege 
of purchasing liquor. Their names are printed 
on the “ drunkards’ list,” published periodically 
by the police, copies of which are forwarded to 
the saloon-keepers, who are liable to heavy fines 
if they sell liquor to those mentioned on the list. 
The list must be placed on the wall, in view of 
everyone, and reads something like this : — 

To whom it may concern: \t is not permitted to 
furnish spirituous liquor to the following persons : 
Tailor J. Schiiffel ; Farrier E. 
Pichler: Miss Timpel; Laborer F. Gluckel. 


Ruppig ; Cooper K. 
THE GOVERNOR. 
A simple-minded woman recently thought the 
governor was included among the drunkards, be- 
cause his name was on the list, and refused to 
serve him. 


Anout the middle of July last several boys were 
in Iowa for breaking into a car and 
watermelons. 


arrested 


stealing The following 
appears on the docket of the justice of the peace 
who issued the warrant : 

State of Iowa 7. Anderson et al. After formal 


entries showing filing of information, issuance of 


entry 


warrant and return, etc., ‘“ Now on this r2th day 
of July, 1897, the prosecuting witness failing to 
appear, and the court, being desirous of stop- 
ping these depredations, discharges the defendants 


ae 


and taxes the costs to the State. 


AMERICAN newspaper readers are excusable if 
they have received of late an impression that next 
to the wheat crop the most notable product of 
The 
country is big, and it accords with reasonable ex- 


this country this year has been homicide. 


pectation that in one part or another of it killing 
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should be in progress all the time. But this year, 
and especially this summer, there certainly seems 
to have been much more than the usual amount 
of it, and it will be interesting, when the returns 
are all in and someone has tabulated them, to 
learn whether this impression is well founded or 
not. For ten years past the Chicago “ Tribune” 
has kept the run of murders and homicides so far 
as it could, and has made an annual report of 
them. According to a table based on these re- 
ports, there were 1449 homicides in the country in 
1886, and 7900 in 1895. The tables show a great 
but irregular annual increase. ‘The “‘Tribune’s” 
estimate of the number of lynchings is interesting. 
It gives 133 in 1886, 236 in 1892, and 160 in 


It shows 2,29; executions to every 100 


1895. 
homicides. 

The statistics of murders in Europe, as given in 
the World Almanac, show that Italians kill most 
readily, the average annual number of murders in 
Italy being 2470, or 29.4 to every 10,000 deaths. 
Spain follows with a ratio of 23.8. Austria’s ratio 
These 
European figures, however, apply to murders alone, 
and do not include, like the tables for the United 
States, all sorts of manslaughters, justifiable or 
otherwise. 


is 8.8; France’s, 8.0; and England’s 7.1. 


Rurus CHOATE once, while addressing a jury, 
several times repeated a certain part of his plea 
— repeating in the same words and accent. Cer- 
tain that the great advocate had some reason for 
so strange a proceeding -—a reason not obvious 
to others — the late E. P. Whipple took an op- 
Mr. Choate’s 
answer in substance was: “ There was a numskull 
on the jury who was paying no attention to what 
I was saying ; I would have kept up the repetition 
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until he listened if it had taken the entire day ! 


portunity to ask an explanation. 


won ——— 


CURRENT EVENTS. 


OIL from the seed of the sunflower is one of the 
leading agricultural industries in the Czar’s dominion, 
and the people can clear more money from it than 
from any other crop. 


It has been discovered that each of the two Testa- 
ments in use in the city of London court is kissed 
30,000 times a year. Both books are very ancient. 
They are falling to pieces, being literally kissed away. 








THE average consumption of grain in Europe is 
four hundred and ten pounds per inhabitant yearly. 


THE mean annual temperature at the surface of 
the sea around England is forty-nine degrees Fahren- 
heit, while the mean surface temperature of the 
Indian Ocean is eighty-nine degrees, and of the Red 
Sea ninety-four degrees Fahrenheit. 


AN expedition under Prof. David to the Ellice 
Islands, northeast of Australia, has obtained evi- 
dence confirming the theory of Darwin as to forma- 
tion of coral islands. Diamond drilling in coral to 
the depth of 557 feet failed to reach bottom. 


CAPTAIN PARRY speaks of the great distance that 
sounds can be heard during intense cold. We often, 
he says, in the Arctic region heard people converse 
in a common voice at the distance of a mile. 


In the report of 1892 of the Behring Sea Commis- 
sion, the British commissioners had no intention of 
indulging in humor when they suggested as one of 
the most desirable measures the setting apart of at 
least ove of the two seal islands entirely for the pur- 
pose of breeding seals for pelagic sealers, no land 
killing to be allowed there. 


In Spain, where the telephone is largely used in 
place of the telegraph, says the ‘* Electrical World,” 
an ingenious application of the phonograph to record 
the telephonic messages has been made. The re- 
ceiving operator repeats the message into a phono- 
graph, from which it can afterward be transcribed at 
leisure. This saves the delay caused by writing the 
message during its reception, and insures greater 
accuracy because the repetition of the message for 
the phonograph is heard simultaneously by the 
original sender at the other end of the line. 


THE royal British antiquarian and archzological 
societies have lodged a protest with Lord Salisbury 
against the peculiar form of prison labor in Egypt 
since the Khedive’s penitentiaries and jails have been 
under English management. It seems that the con- 
victs, of whom there are one thousand and two hun- 
dred in the Jourah prison alone, are employed in 
manufacturing bogus antiques, for which there is 
reported to be a large market, especially in America. 
The petitioners declare that the forgeries are so 
clever as to be scarcely distinguishable from the real 
article. — Zhe Critic. 
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THE Kansas State superintendent of schools has 
discovered that thousands of dollars belonging to the 
State school funds are annually squandered by the 
scattering residents of the plains of western Kansas. 
A striking instance of this is the case of W. H. 
Freeman, whose family are the only residents of a 
school district in Logan County. His wife, his son, 
and himself annually elect themselves members of 
the school board, vote a six-months’ school at thirty 
dollars a month, and employ the daughter as teacher, 
her brother being the only scholar. Thousands of 
dollars are annually wasted in this way. 


A CANADIAN dog story in the «* London Specta- 
tor,” tells of a little cocker-spaniel dog which was 
accidentally left by its mistress at a house she visited 
about a mile from her home. He could not be made 
to go away till he was taken to the telephone, and 
the trumpet was applied to his ear. Then his mis- 
tress called from her house, ‘*‘Come home at once, 
Paddy.” Immediately he wriggled out of the boy’s 
arms, rushed at the door, barking to get out, and 
shortly afterward arrived panting at the rectory. 

The same paper also gives the story of another, a 
little fox terrier, which, when the family are from 
home, goes to stay with one of the workmen, three 
miles away. When the people return, they send 
word to the mill directing that «« Donovan” be told 
of it. He invariably arrives in the afternoon. He 
is quite happy and contented at the workmans till he 
is told of the return of his master and mistress, but 
after that nothing will keep him from the house. 


In a book recently brought to light, «* De Naturis 
Rerum,” or «* Concerning the Nature of Things,” by 
one Neckham, who was some time in the late twelfth 
or early thirteenth century a professor in the University 
of Paris, the game of chess is treated entirely as a 
military diversion. The actions of the several pieces 
are compared to the military deeds of the heroes of 
old or to strategetical devices in war. There are 
other evidences that it was played in Europe ordi- 
narily or chiefly by soldiers. Among them is the 
presence of the chess rook (castle) in the coats of 
arms of twenty-six English families. It was discour- 
aged by ecclesiastics about Neckham’s time as a 
vanity and source of quarrels. One council, in fact, 
went so far as to order clerks excommunicated who 
indulged in it. For the same reasons John Huss is 
said to have deplored that he ever learned it. Neck- 
ham’s account of the game includes a story of Louis 
the Fat, of France, who, when fleeing from Henry I, 
of England, killed a soldier who had caught his horse 
by the reins, saying that the king could never be 
taken, even in chess; and tells of several sanguinary 





feuds, with the loss of many lives, being occasioned 
by Reginald Fitz Ayman slaying a nobleman in 
Charlemagne’s palace with a chessman. Neckham’s 
book is a very curious one, covering most of the lore 
of his time, and treats of poetry, biblical criticism, 
astronomy, popular myths, birds, fishes, the structure 
of the earth, trees, compasses, fountains, animals, 
and many other subjects. — (fpfleton’s Popular 
Science Monthly. 


JAPAN is a country without domestic animals, 
according to a picturesque account published in a 
Russian journal, communicated by M. E. Miiller to 
the Paris Geographical Society, and reported in the 
‘* Revue Scientifique.” ‘* The inhabitants of Japan 
neither eat beef nor drink milk, and consequently 
the cow is of no use in their domestic economy. The 
Japanese do not ride horseback; their two-wheeled 
vehicles are drawn and their palanquins are carried 
by porters. Besides, they have neither mules, asses, 
There are numerous 
dogs in the country, but they all run wild. The 
Japanese keep these animals neither for the chase 
nor for protection. It is very rare that one meets a 
domesticated dog, and such a dog always belongs to 
a foreigner. As to sheep, goats and swine, the 
Japanese do not raise them. The place of the wool 
that sheep could furnish is taken with them by silk, 
which is very cheap, so they do not wear woolen 
garments. In a Japanese establishment, fowls are 
seen rarely, ducks and pigeons still more seldom; 
they are raised only to satisfy the demands of for- 
Some in the Yeddo 
raise cattle, but not for purposes of rural economy ; 


nor other beasts of burden. 


eigners. persons suburbs of 
the animals are used only for religious ceremonials ; 
in fact they are intended to draw the funeral car 
when some member of the Mikado’s family dies.” — 


Translated for Zhe Literary Digest. 


LITERARY NOTES. 


HARPER’S MAGAZINE for February contains Part 
I., of ‘*Social Political Satire,” by George Du 
Maurier, and deals with the life and works of John 
Leech. Other articles are, ‘* Projects for an Isthmian 
Canal,” by Hon. David Turpie; ** Some Americans 
from Oversea,” by Kirk Munroe; ‘+ Undercurrents 
in Indian Political Life” by F. H. Skrine; «+ The 
Duc d’ Aumale and the Condé Museum,” by Henri 
Bouchot ; and ** Musical Development in Chicago,” 
The contains five 


by George H. Upton. number 


short stories, as follows: ‘* Roan Barbary,” by 
George Hibbard; “A British Islander,” by Mary 
Hartwell Catherwood; <«* Martin Farroner,” by 


Marguerite Merington; «+ An Incident, ” by Sarah 
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Barnwell Elliott; and «*A Fable for Youths,” by 
Alice Duer. 


A PORTRAIT of John Vance Cheney, forms the 
frontispiece of the February CURRENT LITERATURE. 
This is by way of illustrating the article on Mr. 
Cheney and his work, which is provided by F. M. 
Hopkins as his monthly contribution to the «« Ameri- 
can Poets of To-day” series. Among other good 
things in the number are an article on the late Al- 
phonse Daudet, ‘* The Death of the Dauphin”; 
spirited readings from Sienkiewicz’s latest novel, 
‘¢ Hania,” and from Mrs. Frances Hodgson Burnett's 


‘*His Grace of Osmonde”; and a compilation of 


clever thrusts at the sterner sex entitled «* Men in 
Epigram.” 


THE complete novel in the February issue of Lip- 
PINCOTT’S is ‘*A Trooper Galahad,” by Captain 
Charles King. ‘*His Last Appearance,” by Jean 
Wright, and «* A Literary Success,” by Willis Irwin, 
are very brief tales. ‘+ Outwitting a Grizzly ” is one 
of William Thomson’s true stories of western adven- 
ture in old times. R. G. Robinson, who is an au- 
thority on his chosen subject, supplies some informa- 
tion upon Florida, «* The Land of the Winter Cucum- 
ber.” Fakirs, adventurers, and swindlers of various 
kinds are the theme of Dora E. W. Spratt, in «* How 


They Live on Nothing a Year.” 


THE first authorized American publication of Her- 
bert Spencer’s reply to Huxley’s famous Romanes 
Lecture, which was originally published in the Lon- 
don Atheneum appears in APPLETON’S POPULAR 
SCIENCE MONTHLY for February, under the title 
‘¢ Evolutionary Ethics.” Professor Henry Lincoln 
Clapp will have an interesting illustrated article on 
School Gardens ; the important question of the Pre- 
servation of our Forests is discussed by Charles D. 
Walcott. 


A NOTEWORTHY article upon ‘+ The Capture of | 


Government by Commercialism,” by John Jay Chap- 
man, opens the February ATLANTIC. In «* The Labor 
Unions and the Negro,” John Stephens Durham, 
brings to notice the manner in which the trades unions 
of this country, by excluding colored workmen from 
their memberships, have gradually succeeded in driv- 
ing the negro from nearly all skilled occupations. 
** The Proper Education of an Architect” by Russell 
Sturgis, points out that little or no advance has been 
made for many years in architectural] training, and 
There is also a strong 
paper on an unusual but useful topic, ‘* The Dan- 


gives valuable. suggestions. 


ger of Experimental Psychology,” by Pref. Hugo 
Munsterberg, of Harvard University. «* A Ghetto 
Wedding,” is a touching and characteristic sketch of 
Jewish life in New York by Abraham Cahan. 


THE first popular account of the machinery of an 
election is described in SCRIBNER’S MAGAZINE for 
February by Police Commissioner Avery D. Andrews, 
in an article entitled «* The Police Control of a Great 
Election.” Other interesting articles are «¢ The Naval 
Campaign of 1776 on Lake Champlain” by Captain 
Mahan and a brief appreciative sketch of Wilton 
Lockwood, the young American portrait painter, by 
T. R. Sullivan. There is the usual amount of good 
fiction in this number. 


Dr. NANSEN discusses in the February MCCLURE’S 
the future of exploration in the direction of the North 
Pole. The article is illustrated with numerous pic- 
tures of people and scenes of the far north drawn or 
photographed from life, some of them by Dr. Nansen 
himself. This number also contains the best story by 
Stephen Crane that we have seen. There is a charm- 
ing humorous Irish story by Shan Bullock and Mr. 
Herbert E. Hamblen’s record of his own real experi- 
ence in ‘* Firing a Locomotive.” 





NEW LAW-BOOKS. 
IENGINEERING AND ARCHITECTURAL JURISPRUDENCE. 

A presentation of the Law of Construction for 

Engineers, Architects, Contractors, Builders, 

Public Officers and Attorneys at Law. By 

JoHN Capen Wait, M.S. E., LL.B. John Wiley 

& Son, New York, 1898. Cloth, $6.00. Sheep, 

$6.50. 

This work is the outcome of a series of lectures 
delivered by the author at Harvard University, and 
covers a branch of the law upon which we have here- 
tofore had no satisfactory text-book. That the 
treatise supplies a long-felt want there can be no 
doubt, and it should be heartily welcomed by both 
lawyers and layman. In its preparation the author 
has sought to apply an excellent training in the law 
to a large, practical, and technical experience in engi- 
neering and construction work, and in doing this he 
has taken special pains to make the treatise clear and 
comprehensible to laymen, who are not versed in law. 
Throughout the book the principles and applica- 
tion of the laware illustrated by examples which have 
occurred in construction work and which may arise 
any day in the experience of every engineer, archi- 
tect, contractor, builder, or owner who is engaged in 
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building. We know of no recent work which appeals 
more to the needs of the practitioner than this 
treatise. 


ABBREVIATIONS USED IN Law Books, reprinted from 
the Lawyer’s Reference Manual of Law Books 
and Citations. By CHARLES C, SouLe. (Edit- 
ion of 1883.) The Boston Book Co., Boston, 
1897. Law sheep, $1.50 mez. 

Mr. Soule has gathered into a very handy little 
volume the list of abbreviations used in law books, 
which originally appeared in his «* Lawyer’s Reference 
Manual” published in 1883. While the volume does 
not cover the law literature of the last fourteen years 
it is still a practical guide to all citations which are 
likely to puzzle the practitioner’s mind. The profes- 
sion will be glad to learn that Mr. Soule is preparing 
a new edition of «* The Lawyer’s Reference Manual” 
which when completed, will contain a complete list 
of American, English, Irish, Scotch and British Colo- 
nial Reports, Digests and Statutes and local law 
books, together with a list of English and American 
elementary works, all brought fully down to date. In 
the meantime this volume of abbreviations is indis- 
pensable to practitioners. 


EsTEr’s PLEADINGS, PRACTICE AND FORMS ADAPTED 
ro ACTIONS SPEGIAL PROCEEDINGS UNDER 
Copes or Civit Procepure. By Morris M. 
Ester. Fourth Edition, revised and enlarged 
by CuHar es ‘IT’. Boone. Bancroft-Whitney Co., 
San Francisco, 1898. ‘Three volumes. Law 
sheep. 


AND 


While this admirable treatise has been prepared 
with special reference to the codes of civil procedure 
adopted by many of the States, it will be found to be 
of great value to the profession generally. The numer- 
ous changes, which have been made in the codes 
since the publication of the third edition of the work 
(1885) and the many judicial decisions rendered 
upon the subject during that period, have made a 
new edition an absolute necessity. Mr. Boone has 
made little or no change in the general arrangement 
of the treatise, the new matter being added in the 
way of additional sections or in extended notes to the 
text. 
most thorough and satisfactory manner this impor- 
tant branch of the law, the work is one which every 
lawyer in the Code States will find to be invalu- 


Brought fully down to date and covering in a 


able, while the common law practitioner, to whom a 
familiarity with code pleading and practice has be- 
come a necessity, cannot well afford to be without it. 
The typographical work is all that could be desired, 
and the general make-up of the volumes reflects 
credit upon the publishers. 


| 


| 


Bouvier’s Law Dictionary. By JOHN Bouvier. 
A new edition, thoroughly revised and brought 
up to date, by Francis Raw e, of the Phila- 
delphia bar, Vol. I (covering titles A to ITIN- 
ERANT). The Boston Book Company, Boston, 
1897. Law sheep, $6.00 zet. 


This is a notable edition of a notable book. All 
of the elder generation of lawyers recognize +‘ Bou- 


y 


vier’s Law Dictionary ” as one of the classics of the 


law. Judge Bouvier’s heirs have been wise, beyond 
other heirs to legal literary property, in issuing fre- 
quent revised editions of his Dictionary, — under 
able editorship, — not holding with too great rever- 
ence to Bouvier’s text where it gradually becomes 
obsolete ; but always, in each edition, bringing every 
changeable topic right up to the latest decisions. 
As developed in these successive editions, the Dic- 
tionary has become an Encyclopedia, a full collec- 
tion, not only of the definitions and maxims, the old 
terms and the local terms and the foreign terms, of 
the law, but also of terse, accurate, modern treatises 
on every legal topic, with citations to the leading 
cases and the best recent decisions. There is no 
other book in our literature that can so well be called 
the core and kernel of a lawyer’s library, as ‘*Bouvier’s 
Law Dictionary,” in this latest edition, distinguished 
from its predecessors by the outer sub-title, «* Rawle’s 
It is by far the best book extant in which 
to hunt for a ready answer to the puzzling questions of 
a client, or for a start on any investigation of legal 
points. A glance at the closely printed double columns 
of the 1,140 pages of Vol. I of this edition discloses 
scores of improvements on previous editions, both 


Revision.” 


on scholarly and on practical lines; in the omission 
of obsolete matter; in the change and development 
of the treatment of various subjects; in new mono- 
graphs on the newer topics, such as bicycle, elec- 
tricity, labor law, sleeping-cars, telephone, etc. ; 
and everywhere the addition of late decisions of all 
the English and American courts. The present 
editor, Francis Rawle, is worthy of his succession 
and of his task. He is a leader of the Philadelphia 
bar, has long had a national reputation as treasurer 
of the American Bar Association, is a man of edu- 
cation and cultivation, and a lawyer in active and 
important practice. Only once or twice in a gen- 
eration can so busy a lawyer find time for author- 
ship, and the rare works thus acly edited are the 
milestones of legal literature. In any court of the 
United States. — or in any court in England or its 
colonies, —the citation of a work by Bouvier, edit- 
ed by Rawle, would command respect and carry 
weight. 

Vol. II, completing the work, is announced to be 
published in May next. 
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